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J.S. Customs Service 


Treasury Decisions 


(T.D. 99-14) 
BONDS 


APPROVAL TO USE AUTHORIZED FACSIMILE SIGNATURES AND SEALS 
The use of facsimile signatures and seals on Customs bonds by the fol- 
lowing corporate surety has been approved effective this date: 
Insurance Company State of Pennsylvania 
Authorized facsimile signature on file for: 
Christine L. Wolfe, Attorney-in-Fact 
The corporate surety has provided the Customs Service with a copy of 
the signature to be used, a copy of the corporate seal, and a certified copy 
of the corporate resolution agreeing to be bound by the facsimile signa- 
tures and seals. This approval is without prejudice to the surety’s right 
to affix signatures and seals manually. 
Dated: February 18, 1999. 


JERRY LADERBERG, 
Chief, 


Entry Procedures and Carriers Branch. 


[Published in the Federal Register, February 24, 1999 (64 FR 9217)] 





CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 10, MARCH 10, 1999 


(T.D. 99-15) 
BONDS 


APPROVAL TO USE AUTHORIZED FACSIMILE SIGNATURES AND SEALS 
The use of facsimile signatures and seals on Customs bonds by the fol- 
lowing corporate surety has been approved effective this date: 
American Home Assurance Company 
Authorized facsimile signature on file for: 
Christine L. Wolfe, Attorney-in-Fact 
The corporate surety has provided the Customs Service with a copy of 
the signature to be used, a copy of the corporate seal, and a certified copy 
of the corporate resolution agreeing to be bound by the facsimile signa- 
tures and seals. This approval is without prejudice to the surety’s right 
to affix signatures and seals manually. 
Dated: February 18, 1999. 
JERRY LADERBERG, 
Chief, 
Entry Procedures and Carriers Branch. 


Published in the Federal Register, February 24, 1999 (64 FR 9217)] 


(T.D. 99-16) 
BONDS 


APPROVAL TO USE AUTHORIZED FACSIMILE SIGNATURES AND SEALS 


The use of facsimile signatures and seals on Customs bonds by the fol- 
lowing corporate surety has been approved effective this date: 


National Union Fire Insurance Company 
Authorized facsimile signature on file for: 
Christine L. Wolfe, Attorney-in-Fact 
The corporate surety has provided the Customs Service with a copy of 
the signature to be used, a copy of the corporate seal, and a certified copy 
of the corporate resolution agreeing to be bound by the facsimile signa- 
tures and seals. This approval is without prejudice to the surety’s right 
to affix signatures and seals manually. 
Dated: February 18, 1999. 
JERRY LADERBERG, 
Chief, 
Entry Procedures and Carriers Branch. 
[Published in the Federal Register, February 24, 1999 (64 FR 9217)] 
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(T.D. 99-17) 


EXTENSION OF CUSTOMS APPROVAL OF OIL INSPECTIONS 
USA, INCORPORATED AS A COMMERCIAL GAUGER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of Extension of Approval of Oil Inspections USA, Inc., 
Aston, Pennsylvania, as a Commercial Gauger. 


SUMMARY: Oil Inspections USA, Inc., of Wallington, New Jersey, an 
approved Customs gauger, has applied to U.S. Customs to extend its ap- 
proval to gauge petroleum and petroleum products under Part 151.13 
of the Customs Regulations (19 CFR 151.13) to their Aston, Pennsylva- 
nia facility. Customs has determined that this office meets all of the re- 
quirements for approval as a commercial gauger. Therefore, in 
accordance with Part 151.13(f) of the Customs Regulations, Oil Inspec- 
tions USA, Inc., of Aston, Pennsylvania is approved to gauge the prod- 
ucts named above in all Customs ports. 


LOCATION: Oil Inspections USA, Inc. approved site is located at: 
4009A Market Street, Aston, Pennsylvania 19014. 
EFFECTIVE DATE: February 9, 1999 
FOR FURTHER INFORMATION CONTACT: Ira S. Reese, Chief Sci- 
ence Officer, Laboratories and Scientific Services, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Room 5.5-B, Washington, D.C. 
20229 at (202) 927-1060. 
Dated: February 17, 1999. 
GEORGE D. HEAVEY, 
Director, 
Laboratories and Scientific Services. 


{Published in the Federal Register, February 24, 1999 (64 FR 9216)] 
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(T.D. 99-18) 


EXTENSION OF CUSTOMS APPROVAL OF ACCUTEST 
SERVICES INCORPORATED AS A COMMERCIAL GAUGER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of Extension of Approval of Accutest Services Inc., 
Corpus Christi, Texas, as a Commercial Gauger. 


SUMMARY: Accutest Services Inc., of Corpus Christi, Texas, an ap- 
proved Customs gauger, has applied to U.S. Customs to extend its ap- 
proval to gauge petroleum and petroleum products under Part 151.13 
of the Customs Regulations (19 CFR 151.13) to their Houston, Texas fa- 
cility. Customs has determined that this office meets all of the require- 
ments for approval as a commercial gauger. Therefore, in accordance 
with Part 151.13(f) of the Customs Regulations, Accutest Services Inc., 
Houston, Texas, is approved to gauge the products named above in all 
Customs ports. 


LOCATION: Accutest Services Inc. approved site is located at: 411 Al- 
len-Genoa Road, Houston, Texas. 


EFFECTIVE DATE: February 9, 1999 

FOR FURTHER INFORMATION CONTACT: Ira S. Reese, Chief Sci- 
ence Officer, Laboratories and Scientific Services, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Room 5.5-B, Washington, D.C. 
20229 at (202) 927-1060. 

Dated: February 17, 1999. 
GEORGE D. HEAVEY, 
Director, 
Laboratories and Scientific Services. 


[Published in the Federal Register, February 24, 1999 (64 FR 9216)] 
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(T.D. 99-19) 


EXTENSION OF CUSTOMS APPROVAL OF COMMODITY 
CONTROL SERVICES INCORPORATED AS A COMMERCIAL 
GAUGER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of Extension of Approval of Commodity Control Ser- 
vices Inc., Bellmawr, New Jersey, as a Commercial Gauger. 


SUMMARY: Commodity Control Services Inc. (Control Services), of 
Clark, New Jersey, an approved Customs Gauger, has applied to U.S. 
Customs to extend its approval to gauge petroleum and petroleum 
products under Part 151.13 of the Customs Regulations (19 CFR 
151.13) to their Bellmawr, New Jersey facility. Customs has determined 
that this office meets all of the requirements for approval as a commer- 
cial gauger. Therefore, in accordance with Part 151.13(f) of the Customs 
Regulations, Commodity Control Services Inc., of Bellmawr, New 
Jersey is approved to gauge the products named above in all Customs 


ports. 
LOCATION: Commodity Control Services Inc. approved site is located 
at: 641 Creek Road, Bellmawr, New Jersey 08031. 


EFFECTIVE DATE: February 9, 1999 


FOR FURTHER INFORMATION CONTACT: Ira S. Reese, Chief Sci- 
ence Officer, Laboratories and Scientific Services, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Room 5.5-B, Washington, D.C. 
20229 at (202) 927-1060. 


Dated: February 17, 1999. 


GEORGE D. HEAVEY, 
Director, 
Laboratories and Scientific Services. 
[Published in the Federal Register, February 24, 1999 (64 FR 9217)] 
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(T.D. 99-20) 


REVOCATION OF RAY A. BERGERON AS A 
CUSTOMS APPROVED GAUGER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of Revocation of Ray A. Bergeron as a Customs Ap- 
proved Gauger. 


SUMMARY: Ray A Bergeron, of Channelview, Texas, a Customs ap- 
proved gauger, under Section 151.13 of the Customs Regulations (19 
CFR 151.13), was found in violation of CFR 151.13 of the Customs Re- 
culations. Specifically, Ray A. Bergeron does not have a valid bond filed 
with Customs as required under Section 151.13(b)(8) of the Customs 
Regulations and did not notify Customs that he is going out of business. 
Accordingly, pursuant to 151.13(k) of the Customs Regulations, notice 
is hereby given that the Customs commercial gauger approval of Ray A. 
Bergeron has been revoked with prejudice. 


EFFECTIVE DATE: February 9, 1999. 

FOR FURTHER INFORMATION CONTACT: Mr. Ira Reese, Chief Sci- 
ence Officer, Laboratories and Scientific Services, U.S. Customs Ser- 
vice, 1300 Pennsylvania Ave., NW, Suite 5.5-B, Washington, DC 20229 
at (202) 927-1060. 

Dated: February 17, 1999. 
GEORGE D. HEAVEY, 
Director, 
Laboratories and Scientific Services. 


Published in the Federal Register, February 24, 1999 (64 FR 9217)] 





U.S. CUSTOMS SERVICE 


19 CFR Part 138 
(T.D. 99-21) 
RIN 1515-AB49 


GRAY MARKET IMPORTS AND 
OTHER TRADEMARKED GOODS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations in light 
of Lever Bros. Co. v. United States (D.C. Cir. 1993). In line with that deci- 
sion, the rule will, upon application by the U.S. trademark owner, re- 
strict importation of certain gray market articles that bear genuine 
trademarks identical to or substantially indistinguishable from those 
appearing on articles authorized by the U.S. trademark owner for im- 
portation or sale in the U.S., and that thereby create a likelihood of con- 
sumer confusion, in circumstances where the gray market articles and 
those bearing the authorized U.S. trademark are physically and materi- 
ally different. These restrictions apply notwithstanding that the U.S. 
and foreign trademark owners are the same, are parent and subsidiary 
companies, or are otherwise subject to common ownership or control. 
The restrictions are not applicable if the otherwise restricted articles 
are labeled in accordance with a prescribed standard under the rule 
that eliminates consumer confusion. 

In addition, the Customs Regulations are reorganized, with respect 
to importations bearing recorded trademarks or trade names, in order 
to clarify Customs enforcement of trademark rights as they relate to 
products bearing counterfeit, copying, or simulating marks and trade 
names, and to clarify Customs enforcement against gray market goods. 


EFFECTIVE DATE: March 26, 1999. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Intel- 
lectual Property Rights Branch, (202-927-2330). 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Section 42 of the Lanham Act, 15 U.S.C. 1124, protects against con- 
sumer deception or confusion concerning an article’s origin or sponsor- 
ship by restricting the importation of trademarked goods under certain 
circumstances. When an article is the domestic product of the US. 
trademark owner, that owner exercises control over the use of the trade- 
mark and the resulting goodwill. Similarly, Customs has taken the posi- 


tion that an article bearing an identical trademark and produced 
abroad by the U.S. trademark owner, a parent or subsidiary of the U.S. 





CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 10, MARCH 10, 1999 


trademark owner, or a party subject to common ownership or control 
with the U.S. trademark owner, would be under the constructive control 
of either the U.S. trademark owner or a party who owned or controlled 
the U.S. trademark owner. 

Customs has long taken the position that enforcement of the distribu- 
tion rights of a gray market article produced abroad by a party related 
to the U.S. trademark holder was a matter to be addressed through pri- 
vate remedies. This is known as the “affiliate exception” to Customs en- 
forcement of restrictions under section 42 of the Lanham Act against 
the importation of gray market goods. Thus, Customs Regulations do 
not provide for restrictions on the importation of such gray market ar- 
ticles. 

In this regard, “gray market” articles, in general, are articles that the 
U.S. trademark owner has not authorized for importation or domestic 
sale, although the articles in fact bear genuine trademarks that are 
identical to or substantially indistinguishable from those appearing on 
articles that the U.S. trademark owner has so authorized. 

Until Lever Bros. Co. v. United States, 981 F.2d 1330 (D.C. Cir. 1993) 
(Lever), the applicability of the affiliate exception depended simply on 
the presence of the genuine trademark and the existence of the relevant 
relationship between the companies, and was not contingent on wheth- 
er the gray market articles were the same as, or different from, the ar- 
ticles that the U.S. trademark holder had authorized for importation or 
domestic sale. 

In Lever, the court drew a distinction between identical goods pro- 
duced abroad under the affiliate exception and goods produced abroad 
under the affiliate exception that were physically and materially differ- 
ent from the goods authorized by the U.S. trademark owner. The court 
in Lever found that section 42 of the Lanham Act precluded Customs 
application of the affiliate exception with respect to physically, materi- 
ally different goods. 

Accordingly, by a document published in the Federal Register (63 FR 
14662) on March 26, 1998, Customs proposed to make its regulations 
(19 CFR part 133, subpart C) consistent with Lever to protect against 
consumer confusion as to the source or sponsorship of imported gray 
market goods, even if the goods were produced by the owner of the U.S. 
trademark or by a party related to the U.S. trademark owner. 

Under the proposed rule, however, the trademarked gray goods would 
not be restricted from importation, if they bear a prescribed label, in- 
forming the ultimate retail purchaser that they were not authorized by 
the U.S. trademark owner and were physically and materially different 
from the goods that were so authorized. 

To enable and assist Customs in determining the scope of what is 
physically and materially different, a U.S. trademark owner under the 
proposed regulatory changes would need to submit an application for 
“Lever-rule” protection (§ 133.2(e)), including a summary of the physi- 
cal and material differences between the gray market goods and those 
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goods authorized by the U.S. trademark owner for importation or sale. 
This would result in Customs publishing a notice in the Federal Regis- 
ter, giving interested parties an opportunity to comment on the request 
for protection, before making a final determination in the matter. If 
Customs determined to grant protection, a notice to this effect would 
likewise be published in the Federal Register. 

In addition to these proposed changes, Customs also proposed to re- 
organize and renumber the remainder of subpart C, part 133, for edito- 
rial clarity. None of the proposed clerical changes, other than those 
relating to the Lever decision, would alter Customs enforcement prac- 
tices. 


DISCUSSION OF COMMENTS 


Twenty commenters responded to the notice of proposed rulema- 
king. The major issues raised by the commenters, together with Cus- 
toms analysis, are presented below. 


LABELING PROVISION 


Comments: 


The label in proposed § 133.23(b) is not consistent with the Lever de- 
cision’s rationale, language, or spirit. Customs does not have jurisdic- 
tion to establish a consumer labeling requirement of this type under 
that decision. 

Because the proposed label fails to meet the court’s disclosure stan- 
dard for genuine gray market imports, it is inadequate to eliminate con- 
sumer confusion and protect the trademark owner in the case of 
non-genuine (i.e., materially different) imports. Generally, case law un- 
der the Lanham Act has explicitly rejected the notion that disclaimers 
absolve infringing conduct. Courts dealing with this issue have rejected 
such disclaimer language. 

The Lever decision does not indicate that a labeling statement, such 
as the one proposed by Customs, would be adequate to cure potential 
consumer confusion. In any event, the label as proposed does not pro- 
vide enough information to the consumer to eliminate the likelihood of 
confusion as to the nature and quality of the goods. The label exception 
ignores trademark owners’ rights. Even if the product reaches the con- 
sumer with the label intact, the trademark owner’s reputation and 
goodwill are likely to suffer. 

Physically and materially different gray market goods bearing the 
proposed label are not equal to the goods that are perceived as “genu- 
ine” by the American consumer. Thus, an unfair burden is placed on 
U.S. trademark owners to correct any confusion caused by the label. 
Even if it were otherwise acceptable, the language of the label would 
have to be changed to provide that the product is not genuine. The label 
exception amounts to unfair competition and represents an undue em- 
phasis on price as just one of the many factors entering into a consum- 
er’s purchasing decision. 
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The label is not permanent and could be removed after importation. 


Ifa label is allowed, it should be affixed in the same manner as a country 
of origin label under the marking law (19 U.S.C. 1304). Customs should 
specify what civil penalties would be imposed on persons intentionally 
removing, obliterating, or concealing the labels prior to sale to retail 
customers. Customs should also consider seeking authority to impose 
criminal penalties for such intentional acts. 

Alternatively, the proposed rule should be changed to provide that 
Customs will review alternative labels. The proposed “label” should be 
presented merely as an acceptable form of labeling, not the exclusive 
form of labeling, allowable to permit importation. Importers should be 
permitted to affix labels after importation. Consumer confusion is elim- 
inated by affixing the labels prior to distribution into commerce; the ab- 
sence of labels on products at the time they arrive in the U.S. is of no 
consequence. 

The label should not be required in order to import gray market 
goods in situations where the sale of the goods with the prescribed label 
would violate some state or Federal law. In particular, the label provi- 
sion could result in violation of Food and Drug Administration (FDA) or 
other Federal labeling requirements, such as those of the Bureau of Al- 
cohol, Tobacco and Firearms (BATF). Such violations could place the 
public at risk. In such instances, the labeling provision under the pro- 
posed rule as a prelude to importation should be excused. 


Customs Responses: 


The court in Lever provided that confusion will be caused in the ab- 
sence of some “specially differentiating feature” that will distinguish 
gray market articles that are physically and materially different from 
articles authorized by the U.S. trademark holder. Customs is of the opin- 
ion that the label as prescribed in § 133.23(b) constitutes a specially dif- 
ferentiating feature under Lever. The Lever decision does not 
specifically address labeling, an issue that was not before the court. 
Customs does not believe that the absence of language in the opinion 
expressly sanctioning the use of a label precludes Customs, as the 
agency responsible for enforcing the statute, from exercising its rule 
making authority to interpret the statute so as to permit the use of a la- 
bel to identify a physically and materially different gray market good, to 
differentiate it from the authorized product, and thus dispel consumer 
confusion. 

Customs believes that a label that makes clear that the gray market 
product is physically and materially different from the U.S. trademark 
owner’s product is an appropriate means of dispelling consumer confu- 
sion and eliminating potential harm, for purposes of importation. This 
is for Customs entry purposes only. It is emphasized that Customs is not 
making an infringement decision. The language of the label is intended 
to inform the consumer that the product is not authorized by the U.S. 
trademark owner for importation and that the product is physically and 
materially different from the authorized product. To accomplish this 
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purpose, the required label language in § 133.23(b) is slightly revised by 
this final rule. Customs is of the opinion that this language is sufficient 
to alert the U.S. consumer to the fact that the product is not authorized 
by the U.S. trademark owner. 

Customs believes that legitimate gray market goods are “genuine” in 
the sense that the goods were produced and marketed abroad by author- 
ity of the trademark owner. Customs’ role is limited. The rule, as pro- 
posed and adopted, imposes an import restriction; it is not intended to 
address all infringement and consumer protection issues. Customs is of 
the opinion that informing the U.S. consumer that the product is not au- 
thorized by the U.S. trademark owner for importation and that the 
product is physically and materially different provides sufficient infor- 
mation to alert U.S. consumers to such differences and satisfies the ob- 
ligation of Customs with regard to regulation of importation. As 
indicated in § 133.23(b), other information designed to further dispel 
consumer confusion may be added to the standard language. 

The label should help protect U.S. trademark owners because it 
should put consumers on notice that the imported article is not autho- 
rized by the U.S. trademark owner. Currently, Customs position is that 
physically and materially different goods could enter U.S. commerce 
where the trademark does not qualify for gray market protection. Un- 
der the amended regulation, where Lever-rule protection is granted, 
such goods may enter the U.S. only if they are labeled as required by this 
rule. To this extent, greater protection and product differentiation is 
provided under the new regulation. 

The primary purpose of the label is not to promote price competition. 
Previously, where trademarks did not qualify for gray market protec- 
tion, physically and materially different goods were imported into the 
U.S. without any differentiating information to inform the consumer. 
Because these products contained no specially differentiating feature 
prior to the labeling provision in this regulation and were permitted to 
be imported, the amended regulation provides the consumer with infor- 
mation that differentiates the imported physically and materially dif- 
ferent product from the authorized product of the U.S. trademark 
owner. To this extent, any burden on the trademark owner is lessened 
by the labeling provision in the regulation. For additional clarity, the 
language on the label in § 133.23(b) is slightly changed to read as fol- 
lows: “This product is not a product authorized by the United States 
trademark owner for importation and is physically and materially dif- 
ferent from the authorized product.” 

Because it is within Customs’ jurisdiction to enforce gray market re- 
strictions, the label informs the consumer that the imported product is 
not the product authorized by the U.S. trademark owner. Customs is im- 
plementing the Lever decision, relating to the importation of physically 
and materially different goods, by adopting a prescribed label as the 
“specifically differentiating feature”. Customs is of the opinion that it 
has the authority to establish a label that will avoid the Lever-rule pro- 
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hibition. The label is not a requirement, but rather a “safe harbor” op- 
tion. 

With regard to removal of the label, the regulation provides that the 
label is to remain on the product until the first point of sale to a retail 
consumer in the U.S. The requirement that the label be placed next to 
the trademark in its most prominent location insures that the consum- 
er is alerted to the label and the physical and material difference be- 
tween the products. The labeling provision is not governed by the 
regulations on country of origin marking. With regard to penalties for 
intentionally removing, obliterating, or concealing the label prior to 
the first sale to retail customers, the removal of the label after importa- 
tion and prior to retail sale could result in seizure and forfeiture of the 
goods (19 U.S.C. 1595a(c)(2)(C)). 

Imported goods that are subject to Lever-rule protection must have a 
label conforming to § 133.23(b) applied prior to release of the goods by 
Customs. The label may be applied after the articles are presented for 
entry but prior to release of the goods. To clarify this point, § 133.23(d) 
is revised to indicate that if goods are detained under Lever-rule protec- 
tion, the label must then be placed on the goods before they are entered. 

The labeling provision does not supersede any Federal or state label- 
ing requirement. Additionally, the Bureau of Alcohol, Tobacco and Fire- 
arms laws make an exception for other labels required by Federal law. 
The label provision does not nullify or supersede any Federal statute or 
regulation regarding the article or its labeling. 


PHYSICAL-AND-MATERIAL-DIFFERENCES STANDARD 
Comment: 


The physical and material differences standard in proposed 
§ 133.2(e) should be broadened. Later court decisions following Lever 
have spoken only of “materially different goods”, and have held that 
“any difference” between the product authorized by the trademark 
owner and the unauthorized goods creates a presumption of consumer 
confusion sufficient to support a trademark infringement claim. Al- 
though the Lever decision did involve products which were both physi- 
cally and materially different from the product authorized for sale in 
the U.S., no rationale exists for confining the import restriction to 
physically and materially different goods, while allowing goods that are 
physically similar, but different in other material respects, to be freely 
imported. A number of courts have found that a difference can be “ma- 
terial” without having to also be a “physical” difference. The proposed 
rule ignores the importance of material differences such as packaging, 
quality control, and handling. Nothing in the Lever decision suggests 
that only physically different imports are subject to seizure. The pro- 
posed rule should be withdrawn and a revised materiality test should be 
issued that encompasses the full range of physical and non-physical dif- 
ferences deemed relevant under the Lanham Act. 
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Customs Response: 

The Lever court applied a standard using both physical and material 
differences. The regulation, applying the Lever standard, is the extent 
to which Customs will enforce such protection. However, the Lever 
court did not set out the parameters of the “physically and materially 
different” standard. In setting out categories that fall within the stan- 
dard set by the Lever court, Customs will use the guidelines contained in 
§ 133.2(e) as a starting point for determining if protection is warranted 
under the Lever decision. In particular, § 133.2(e)(5) provides that Cus- 
toms will consider other characteristics that can be described with par- 
ticularity and that would likely result in consumer deception or 
confusion under the law. The bases explicitly enumerated for granting 
Lever-rule protection are not all inclusive. 


APPLICATION FOR “LEVER-RULE” PROTECTION 
Comments: 


Interested (third) parties should not be involved in an application for 
protection. Application for Lever protection could likely turn into a 
contested adversarial proceeding. Customs should use the same or simi- 
lar procedures used to record trademarks to process applications for Le- 
ver protection. Customs currently makes its own decision whether gray 
market protection should be granted. Similarly, there is no reason to 
give third parties a role in the application process. 

The burden should be on the “gray marketeer” to rebut a presump- 
tion of infringement. The proposed rule is unsound in shifting to the 
trademark owner the burden of demonstrating that the gray market 
import infringes the owner’s trademark rights. The proposed rule 
should be withdrawn and re-issued to provide that once the U.S. trade- 
mark owner has shown a material difference, whether physical or not, 
the burden is on the “gray marketeer” to rebut a presumption of in- 
fringement. 

The comment period provided in proposed § 133.2(f) is too long for 
applications for Lever-rule protection. By publishing in the Federal 
Register, at approximately 30-day intervals, a list of those trademarks 
for which gray market protection has been requested, followed by 
another 30-day period for comments, and then allowing time for a Cus- 
toms determination of eligibility and subsequent publication in the 
Federal Register of a notice to this effect, a full calendar quarter will 
have gone by before protection may be afforded. This amounts to a 
virtual public invitation to import surges of a product that ultimately is 
excluded. No more than half this time should be tolerated. 

Customs Responses: 

As part of the application process provided in § 133.2(f), as proposed, 
Customs would have published in the Federal Register, at thirty-day in- 
tervals, a list of trademarks for which Lever-rule protection was reques- 
ted. After a thirty-day comment period, Customs would determine 
whether to grant Lever-rule protection. If Lever-rule protection was 
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granted, Customs would then publish in the Federal Register a notice 
that the trademark would receive Lever-rule protection. 

However, in response to the comment regarding the length of the ap- 
plication process, Customs has determined to revise the application 
process in § 133.2(f) by eliminating the thirty day comment period. To 
further expedite the application process while safeguarding the rights 
of the parties involved, Customs will publish a list of trademarks and 
the specific products for which Lever-rule protection was requested in 
the Customs Bulletin, rather than in the Federal Register. Customs will 
endeavor to process applications for Lever-rule protection as promptly 
as possible. Where Lever-rule protection is granted, Customs will pub- 
lish in the Customs Bulletin a notice that the trademark will receive Le- 
ver-rule protection. Section 133.2(f) is revised accordingly. 

If a trademark owner has applied for and received Lever-rule protec- 
tion, goods that bear the protected trademark and are physically and 
materially different from the U.S. trademark owner’s product initially 
will be detained. The trademark owner is not required to demonstrate 
that the gray market import infringes its trademark rights. Once the 
goods have been detained, the burden is on the importer to show either 
that the goods are identical and Lever-rule protection should not apply, 
or that an exception is applicable. With regard to the disclosure of pro- 
prietary information, upon application for Lever-rule protection, in 
addition to specific physical and material differences, the trademark 
owner must submit asummary of the physical and material differences, 
which need not disclose proprietary information. 


EFFECT OF RULE ON EXCLUSION ORDERS 
Comment: 


The proposed rule should not have any retroactive effect or affect 
general exclusion orders issued by the U.S. International Trade Com- 
mission (USITC), cease and desist orders of the USITC, or Customs en- 
forcement of existing orders. Trademark owners who have obtained 
injunctions or exclusion orders relating to the importation and sale in 
the United States of gray market goods should not be forced to apply for 
protection under the proposed rule. In addition, no “gray marketeer” 
previously enjoined or excluded by court order from importing or sel- 
ling gray market goods in the United States should be able to circum- 
vent the injunction or exclusion order through Customs proposed 
labeling exception. 


Customs Response: 


The regulation is prospective only and will not be applied retroactive- 
ly. The rule should not undermine exclusion orders or court orders en- 
joining the importation of goods. Customs expects that the courts and 
the USITC will take the rule into consideration when fashioning in- 
junctions or exclusion orders that are relevant to the regulations. 
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CONCLUSION 
In view of the forgoing, and following careful consideration of the 
comments received and further review of the matter, Customs has con- 


cluded that the proposed amendments, with the changes discussed 
above, should be adopted. 


ADDITIONAL CHANGES 

For greater clarity: in § 133.2(e), in the first sentence, the word “spe- 
cific” is added after the words “between the” and before the words “ar- 
ticles authorized for importation or sale in the United States”; and, in 
§ 133.2(e)(1) the word “specific” is added after the word “The” and be- 
fore the words “composition of both the authorized and gray market 
products”. For enhanced editorial accuracy, the heading of subpart C, 
part 133, is slightly revised. 

REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 

This final rule document implements a court decision intended to 
protect products with valid U.S. trademarks against infringing imports. 
For this reason, pursuant to the provisions of the Regulatory Flexibility 
Act (5 U.S.C. 601 e¢ seq.), itis hereby certified that the rule does not have 
a significant economic impact on a substantial number of small enti- 
ties. Any economic impact is a consequence of the Lever decision. Ac- 
cordingly, it is not subject to the regulatory analysis requirements of 
5 U.S.C. 603 and 604. Nor does the rule meet the criteria for a “signifi- 
cant regulatory action” as specified in E.O. 12866. 


PAPERWORK REDUCTION ACT 

The collection of information related to this final rule has been pre- 
viously reviewed and approved by the Office of Management and Bud- 
get (OMB) in accordance with the Paperwork Reduction Act of 1995 
and assigned OMB Control Number 1515-0114. An agency may not 
conduct or sponsor, and a person is not required to respond to, a collec- 
tion of information unless it displays a valid control number assigned 
by OMB. This document restates the collection[s] of information with- 
out substantive change. 

Comments concerning suggestions for reducing the burden of the 
collections of information should be directed to the Office of Manage- 
ment and Budget, Attention: Desk Officer for the Department of the 
Treasury, Office of Information and Regulatory Affairs, Washington, 
D.C. 20503. A copy should also be sent to the Regulations Branch, Office 
of Regulations and Rulings, U.S. Customs Service, 1300 Pennsylvania 
Avenue, NW, 3rd Floor, Washington, D.C. 20229. 


LisT OF SUBJECTS IN 19 CFR Part 133 
Copyrights, Customs duties and inspection, Fees assessment, Im- 
ports, Penalties, Prohibited merchandise, Reporting and recordkeep- 
ing requirements, Restricted merchandise (counterfeit goods), 


Seizures and forfeitures, Trademarks, Trade names, Unfair competi- 
tion. 
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AMENDMENTS TO THE REGULATIONS 


Part 133, Customs Regulations (19 CFR part 133), is amended as set 
forth below. 


PART 133—TRADEMARKS, TRADE NAMES, AND COPYRIGHTS 

1. The general authority citation for part 133 continues to read as fol- 
lows, and the specific sectional authority for part 133 is revised to read 
as follows: 
Authority: 17 U.S.C. 101, 601, 602, 603; 19 U.S.C. 66, 1624; 31 U.S.C. 
9701. 

Section 133.1 also issued under 15 U.S.C. 1096, 1124; 

Sections 133.2 through 133.7, 133.11 through 133.13, and 133.15 also 
issued under 15 U.S.C. 1124; 

Sections 133.21 through 133.25 also issued under 15 U.S.C. 1124, 19 
U.S.C. 1526; 

Sections 133.26 and 133.46 also issued under 19 U.S.C. 1623; 

Sections 133.27 and 133.52 also issued under 19 U.S.C. 1526; 

Section 133.53 also issued under 19 U.S.C. 1558(a). 

2. Section 133.2 is amended by adding new paragraphs (e) and (f) to 
read as follows: 


§ 133.2 Application to record trademark. 


(e) “Lever-rule” protection. For owners of U.S. trademarks who desire 
protection against gray market articles on the basis of physical and ma- 
terial differences (see Lever Bros. Co. v. United States, 981 F.2d 1330 
(D.C. Cir. 1993)), a description of any physical and material difference 
between the specific articles authorized for importation or sale in the 
United States and those not so authorized. In each instance, owners 
who assert that physical and material differences exist must state the 
basis for such a claim with particularity, and must support such asser- 
tions by competent evidence and provide summaries of physical and 
material differences for publication. Customs determination of physi- 
cal and material differences may include, but is not limited to, consider- 
ations of: 

(1) The specific composition of both the authorized and gray market 
product(s) (including chemical composition); 

(2) Formulation, product construction, structure, or composite prod- 
uct components, of both the authorized and gray market product; 

(3) Performance and/or operational characteristics of both the autho- 
rized and gray market product; 

(4) Differences resulting from legal or regulatory requirements, cer- 
tification, etc.; 

(5) Other distinguishing and explicitly defined factors that would 
likely result in consumer deception or confusion as proscribed under 
applicable law. 

(f) Customs will publish in the Customs Bulletin a notice listing 
any trademark(s) and the specific products for which gray market 
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protection for physically and materially different products has been re- 
quested. Customs will examine the request(s) before issuing a deter- 
mination whether gray market protection is granted. For parties 
requesting protection, the application for trademark protection will 
not take effect until Customs has made and issued this determination. If 
protection is granted, Customs will publish in the Customs Bulletin a 
notice that a trademark will receive Lever-rule protection with regard 
to a specific product. 
3. Part 133 is amended by revising subpart C to read as follows: 
r C—IMPORTATIONS BEARING REGISTERED AND/OR 
)ED TRADEMARKS OR RECORDED TRADE NAMES 

Articles bearing counterfeit trademarks 

Restrictions on importation of articles bearing copying or simulating trade- 

marks 

Restrictions on importation of gray market articles 

Restrictions on articles accompanying importer and mail importations. 

Procedure on detention of articles subject to restriction 

Demand for redelivery of released merchandise. 


Ln SL LK SH SP 


Civil fines for those involved in the importation of counterfeit trademark goods. 


SUBPART C—IMPORTATIONS BEARING REGISTERED AND/OR 
RECORDED TRADEMARKS OR RECORDED TRADE NAMES 

133.21 Articles bearing counterfeit trademarks. 

(a) Counterfeit trademark defined. A “counterfeit trademark” is a 
spurious trademark that is identical to, or substantially indistinguish- 
able from, a registered trademark. 

(b) Seizure. Any article of domestic or foreign manufacture imported 
into the United States bearing a counterfeit trademark shall be seized 
and, in the absence of the written consent of the trademark owner, for- 
feited for violation of the customs laws. 

(c) Notice to trademark owner. When merchandise is seized under this 
section, Customs shall disclose to the owner of the trademark the fol- 
lowing information, if available, within 30 days, excluding weekends 
and holidays, of the date of the notice of seizure: 

(1) The date of importation; 

(2) The port of entry; 

(3) A description of the merchandise; 

(4) The quantity involved; 

(5) The name and address of the manufacturer; 

(6) The country of origin of the merchandise; 

(7) The name and address of the exporter; and 

(8) The name and address of the importer. 

(d) Samples available to the trademark owner. At any time following 
seizure of the merchandise, Customs may provide a sample of the sus- 
pect merchandise to the owner of the trademark for examination, test- 
ing, or other use in pursuit of a related private civil remedy for 
trademark infringement. To obtain a sample under this section, the 
trademark/trade name owner must furnish Customs a bond in the form 
and amount specified by the port director, conditioned to hold the 
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to detention as provided in § 

(c) Relief from detention of articles bearing copying or simulating 
trademarks. Articles subject to the restrictions of this section shall be 
detained for 30 days from the date on which the goods are presented for 
Customs examination, to permit the importer to establish that any of 
the following circumstances are applicable: 

(1) The objectionable mark is removed or obliterated as a condition to 
entry in such a manner as to be illegible and incapable of being reconsti- 
tuted, for example by: 

(i) Grinding off imprinted trademarks wherever they appear; 

(ii) Removing and disposing of plates bearing a trademark or trade 
name; 

(2) The merchandise is imported by the recordant of the trademark or 
trade name or his designate; 

(3) The recordant gives written consent to an importation of articles 
otherwise subject to the restrictions set forth in paragraph (b) of this 
section or § 133.23(c) of this subpart, and such consent is furnished to 
appropriate Customs officials; 
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(4) The articles of foreign manufacture bear a recorded trademark 
and the one-item personal exemption is claimed and allowed under 
§ 148.55 of this chapter. 

(d) Exceptions for articles bearing counterfeit trademarks. The provi- 
sions of paragraph (c)(1) of this section are not applicable to articles 
bearing counterfeit trademarks at the time of importation 


§ 133.26). 


(see 


(e) Release of detained articles. Articles detained in accordance with 
§ 133.25 may be released to the importer during the 30-day period of 
detention if any of the circumstances allowing exemption from trade- 
mark or trade name restriction set forth in paragraph (c) of this section 
are established. 

(f) Seizure. If the importer has not obtained release of detained ar- 
ticles within the 30-day period of detention, the merchandise shall be 
seized and forfeiture proceedings instituted. The importer shall be 
promptly notified of the seizure and liability to forfeiture and his right 
to petition for relief in accordance with the provisions of part 171 of this 
chapter. 


§ 133.23 Restrictions on importation of gray market articles. 

(a) Restricted gray market articles defined. “Restricted gray market 
articles” are foreign-made articles bearing a genuine trademark or 
trade name identical with or substantially indistinguishable from one 
owned and recorded by a citizen of the United States or a corporation or 
association created or organized within the United States and imported 


without the authorization of the U.S. owner. “Restricted gray market 
goods” include goods bearing a genuine trademark or trade name which 


1S: 


(1) Independent licensee. Applied by a licensee (including a manufac- 
turer) independent of the U.S. owner, or 

(2) Foreign owner. Applied under the authority of a foreign trade- 
mark or trade name owner other than the U.S. owner, a parent or sub- 
sidiary of the U.S. owner, or a party otherwise subject to common 
ownership or control with the U.S. owner (see §§ 133.2(d) and 133.12(d) 
of this part), from whom the U.S. owner acquired the domestic title, or 
to whom the U.S. owner sold the foreign title(s); or 

(3) “Lever-rule”. Applied by the U.S. owner, a parent or subsidiary of 
the U.S. owner, or a party otherwise subject to common ownership or 
control with the U.S. owner (see §§ 133.2(d) and 133.12(d) of this part), 
to goods that the Customs Service has determined to be physically and 
materially different from the articles authorized by the U.S. trademark 
owner for importation or sale in the U.S. (as defined in § 133.2 of this 
part). 

(b) Labeling of physically and materially different goods. Goods de- 
termined by the Customs Service to be physically and materially differ- 
ent under the procedures of this part, bearing a genuine mark applied 
under the authority of the U.S. owner, a parent or subsidiary of the U.S. 
owner, or a party otherwise subject to common ownership or control 
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with the U.S. owner (see §§ 133.2(d) and 133.12(d) of this part), shall not 
be detained under the provisions of paragraph (c) of this section where 
the merchandise or its packaging bears a conspicuous and legible label 
designed to remain on the product until the first point of sale to a retail 
consumer in the United States stating that: “This product is not a prod- 
uct authorized by the United States trademark owner for importation 
and is physically and materially different from the authorized product.” 

The label must be in close proximity to the trademark as it appears in 
its most prominent location on the article itself or the retail package or 
container. Other information designed to dispel consumer confusion 
may also be added. 

(c) Denial of entry. All restricted gray market goods imported into the 
United States shall be denied entry and subject to detention as provided 
in § 133.25, except as provided in paragraph (b) of this section. 

(d) Relief from detention of gray market articles. Gray market goods 
subject to the restrictions of this section shall be detained for 30 days 
from the date on which the goods are presented for Customs examina- 
tion, to permit the importer to establish that any of the following excep- 
tions, as well as the circumstances described above in § 133.22(c), are 
applicable: 

(1) The trademark or trade name was applied under the authority ofa 
foreign trademark or trade name owner who is the same as the U.S. 
owner, a parent or subsidiary of the U.S. owner, or a party otherwise 
subject to common ownership or control with the U.S. owner (in an 
instance covered by §§ 133.2(d) and 133.12(d) of this part); and/or 

(2) For goods bearing a genuine mark applied under the authority of 
the U.S. owner, a parent or subsidiary of the U.S. owner, or a party other- 
wise subject to common ownership or control with the U.S. owner, that 
the merchandise as imported is not physically and materially different, 
as described in § 133.2(e), from articles authorized by the U.S. owner for 
importation or sale in the United States; or 

(3) Where goods are detained for violation of § 133.23(a)(3), as physi- 
cally and materially different from the articles authorized by the U.S. 
trademark owner for importation or sale in the U.S., a label in com- 
pliance with § 133.23(b) is applied to the goods. 

(e) Release of detained articles. Articles detained in accordance with 
§ 133.25 may be released to the importer during the 30-day period of 
detention if any of the circumstances allowing exemption from trade- 
mark restriction set forth in § 133.22(c) of this subpart or in paragraph 
(d) of this section are established. 

(f) Seizure. If the importer has not obtained release of detained ar- 
ticles within the 30-day period of detention, the merchandise shall be 
seized and forfeiture proceedings instituted. The importer shall be noti- 
fied of the seizure and liability of forfeiture and his right to petition for 
relief in accordance with the provisions of part 171 of this chapter. 


§ 133.24 Restrictions on articles accompanying importer and 
mail importations. 
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(a) Detention. Articles accompanying an importer and mail importa- 
tions subject to the restrictions of §§ 133.22 and 133.23 shall be de- 
tained for 30 days from the date of notice that such restrictions apply, to 
permit the establishment of whether any of the circumstances de- 
scribed in § 133.22(c) or 133.23(d) are applicable. 

(b) Notice of detention. Notice of detention shall be given in the follow- 
ing manner: 

(1) Articles accompanying importer. When the articles are carried as 
accompanying baggage or on the person of persons arriving in the 
United States, the Customs inspector shall orally advise the importer 
that the articles are subject to detention. 

(2) Mail importations. When the articles arrive by mail in noncom- 
mercial shipments, or in commercial shipments valued at $250 or less, 
notice of the detention shall be given on Customs Form 8. 

(c) Release of detained articles. 

(1) General. Articles detained in accordance with paragraph (a) of 
this section may be released to the importer during the 30-day period of 
detention if any of the circumstances allowing exemption from trade- 
mark or trade name restriction(s) set forth in § 133.22(c) or 133.23(d) of 
this subpart are established. 

(2) Articles accompanying importer. Articles arriving as accompany- 
ing baggage or on the person of the importer may be exported or de- 
stroyed under Customs supervision at the request of the importer, or 
may be released if: 

(i) The importer removes or obliterates the marks in a manner ac- 
ceptable to the Customs officer at the time of examination of the ar- 
ticles; or 

(ii) The request of the importer to obtain skillful removal of the 
marks is granted by the port director under such conditions as he may 
deem necessary, and upon return of the article to Customs for verifica- 
tion, the marks are found to be satisfactorily removed. 

(3) Mail importations. Articles arriving by mail in noncommercial 
shipments, or in commercial shipments valued at $250 or less, may be 
exported or destroyed at the request of the addressee or may be released 
if: 

(i) The addressee appears in person at the appropriate Customs office 
and at that time removes or obliterates the marks in a manner accept- 
able to the Customs officer; or 

(ii) The request of the addressee appearing in person to obtain skillful 
removal of the marks is granted by the port director under such condi- 
tions as he may deem necessary, and upon return of the article to Cus- 
toms for verification, the marks are found to be satisfactorily removed. 

(d) Seizure. If the importer has not obtained release of detained ar- 
ticles within the 30-day period of detention, the merchandise shall be 
seized and forfeiture proceedings instituted. The importer shall be 
promptly notified of the seizure and liability to forfeiture and his right 
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to petition for relief in accordance with the provisions of part 171 of this 
chapter. 


§ 133.25 Procedure on detention of articles subject to 
restriction. 


(a) In general. Articles subject to the restrictions of §§ 133.22 and 
133.23 shall be detained for 30 days from the date on which the mer- 
chandise is presented for Customs examination. The importer shall be 
notified of the decision to detain within 5 days of the decision that such 
restrictions apply. The importer may, during the 30-day period, estab- 
lish that any of the circumstances described in § 133.22(c) or 
§ 133.23(d) are applicable. Extensions of the 30-day time period may be 
freely granted for good cause shown. 

(b) Notice of detention and disclosure of information. From the time 
merchandise is presented for Customs examination until the time a no- 
tice of detention is issued, Customs may disclose to the owner of the 
trademark or trade name any of the following information in order to 
obtain assistance in determining whether an imported article bears an 
infringing trademark or trade name. Once a notice of detention is is- 
sued, Customs shall disclose to the owner of the trademark or trade 
name the following information, if available, within 30 days, excluding 
weekends and holidays, of the date of detention: 

(1) The date of importation; 

(2) The port of entry; 

(3) A description of the merchandise; 

(4) The quantity involved; and 

(5) The country of origin of the merchandise. 

(c) Samples available to the trademark or trade name owner. At any 
time following presentation of the merchandise for Customs examina- 
tion, but prior to seizure, Customs may provide a sample of the suspect 
merchandise to the owner of the trademark or trade name for examina- 
tion or testing to assist in determining whether the article imported 
bears an infringing trademark or trade name. To obtain a sample under 
this section, the trademark/trade name owner must furnish Customs a 
bond in the form and amount specified by the port director, conditioned 
to hold the United States, its officers and employees, and the importer 
or owner of the imported article harmless from any loss or damage re- 
sulting from the furnishing of a sample by Customs to the trademark 
owner. Customs may demand the return of the sample at any time. The 
owner must return the sample to Customs upon demand or at the con- 
clusion of the examination or testing. In the event that the sample is 
damaged, destroyed, or lost while in the possession of the trademark or 
trade name owner, the owner shall, in lieu of return of the sample, certi- 
fy to Customs that: “The sample described as [insert description] and 
provided pursuant to 19 CFR 133.25(c) was (damaged/destroyed/lost) 
during examination or testing for trademark infringement.” 
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(d) Form of notice. Notice of detention of articles found subject to the 
restrictions of § 133.22 or § 133.23 shall be given the importer in writ- 
ing. 

§ 133.26 Demand for redelivery of released merchandise. 


If it is determined that merchandise which has been released from 
Customs custody is subject to the restrictions of § 133.22 or § 133.23 of 
this subpart, the port director shall promptly make demand for the re- 
delivery of the merchandise under the terms of the bond on Customs 
Form 301, containing the bond conditions set forth in § 113.62 of this 
chapter, in accordance with § 141.113 of this chapter. If the merchan- 
dise is not redelivered to Customs custody, a claim for liquidated dam- 
ages shall be made in accordance with § 141.113(g) of this chapter. 


§ 133.27 Civil fines for those involved in the importation of 
counterfeit trademark goods. 


In addition to any other penalty or remedy authorized by law, Cus- 
toms may impose a civil fine on any person who directs, assists finan- 
cially or otherwise, or aids and abets the importation of merchandise 
bearing a counterfeit mark (within the meaning of § 133.21 of this sub- 
part) as follows: 

(a) First violation. For the first seizure of such merchandise, the fine 
imposed will not be more than the domestic value of the merchandise 
(see § 162.43(a) of this chapter) as if it had been genuine, based on the 
manufacturer’s suggested retail price of the merchandise at the time of 
seizure. 

(b) Second and subsequent violations. For the second and each subse- 
quent seizure of such merchandise, the fine imposed will not be more 
than twice the domestic value of the merchandise as if it had been genu- 
ine, based on the manufacturer’s suggested retail price of the merchan- 
dise at the time of seizure. 

RAYMOND W. KELLY, 
Commissioner of Customs. 


Approved: February 19, 1999. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, February 24, 1999 (64 FR 9058)] 








U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, February 24, 1999. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the CustoMs BULLETIN. 
STUART P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
SPECULAR MICROSCOPE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter and treatment relating to tariff classification of specular micro- 
scope. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (PL. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs intends to revoke a ruling letter pertaining to the tariff 
classification of a specular microscope under the Harmonized Tariff 
Schedule of the United States (HTSUS), and any treatment previously 
accorded by Customs to substantially identical transactions. Com- 
ments are invited on the correctness of the proposed revocation. 


DATE: Comments must be received on or before April 9, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
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Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 


it the same address. 


FOR FURTHER INFORMATION CONTACT: Gail A. Hamill, General 
Classification Branch (202) 927-1342. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On December 8, 1993, Title Vl, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 

j ‘Tl amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts are 
premised on the idea that in order to maximize voluntary compliance 
with Customs laws and regulations, the trade community needs to be 
clearly and completely informed of its legal obligations. Accordingly, 
the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s respon- 
sibilities and rights under the Customs and related laws. In addition, 
both the trade and Customs share responsibility in carrying out import 
requirements. For example, under section 484 of the Tariff Act of 1930, 
as amended, (19 U.S.C. 1484) the importer of record is responsible for 
using reasonable care to enter, classify and value imported merchan- 
dise, and provide any other information necessary to enable Customs to 
properly assess duties, collect accurate statistics and determine wheth- 
er any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 19380 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (PL. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs intends to revoke a ruling letter pertaining to the tariff 
classification of a specular microscope. Although in this notice Customs 
is specifically referring to one ruling, HQ 958579, this notice covers any 
rulings on this merchandise which may exist but have not been specifi- 
cally identified. Customs has undertaken reasonable efforts to search 
existing data bases for rulings in addition to the one identified. No fur- 
ther rulings have been found. This notice will cover any rulings on this 
merchandise which may exist but have not been specifically identified. 
Any party who has received an interpretive ruling or decision (i.e., rul- 
ing letter, internal advice memorandum or decision or protest review 
decision) on the merchandise subject to this notice, should advise Cus- 
toms during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, be 
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[REASURY 
OMS SERVICE, 
IC, February 13, 1996 
RR:TC:MM 958579 LTO 
* gory: Cle aa 
riff No 9018.50.00 


TOR 
USTOMS SERVICE 
way Street 


MA 02222-1059 


Protest 0401-95-100544; Specular Microscope; HQs 088231, 954855; heading 9011 


EN 90.11; EN 90.18 


‘AR PoRT DIRECTOR 

rhe following is our decision regarding Protest 0401-95-100544, which concerns the 
eee 
States (HTSUS). The subject merchandise was entered on September 20, 1994, and the 
entry was liquidated on June 9, 1995 The protest was timely filed on July 5, 1995. 


Facts: 


[he Konan Noncon Specular Microscope, which has a single stage of optics, is designed 
for eye examination and photography. It has an adjustable chin rest for the patient and a 
viewing screen for the doctor. Besides the built-in photographic capability (for photograph- 
ing corneal endothelium), the microscope has a computerized system for analytical com- 
putations. The microscope enables a wide field photography and a contact scanning of the 
cone lens on the cornea. After screening with the non-contact microscope, more precise ex- 
amination is possible 
The specular microscope was e ntered under subheading 9011.20.40, HTSUS, which pro- 
vides for compound optical micr oscopes, for photomicrography, provided with a means for 
photograp a g the image. The microscope was classified upon liquidation under subhead- 
ing 9018.50.00, HTSUS, which provides for other ophthalmic instruments and appliances. 


Te >* 
ISSUE 


Whether the specular microscope is classifiable under subheading 9011.20.40, HTSUS 
which provides for compound optical microscopes, for photomicrography, provided w ith a i 
means for photographing the image, or under subheading 9018.50.00, HTSUS, which pro- 
vides for other ophthalmic instruments and appliances 


Law and Analysis: 

The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states in pertinent part that “for legal purposes, classifi- 
cation shall be determined according to the terms of the headings and any relative section 
or chapter notes * * *.” 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System. While not legally binding, 
and therefore not dispositive, the ENs provide a commentary on the scope of each heading 
of the Harmonized System, and are generally indicative of the proper interpretation of 
these headings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

The headings under consideration are as follows: 


9011 Compound optical microscopes, including those for photomicrography, 
cinemacrography or microprojection * 

9018 Instruments and appliances used in medical, surgical, dental or veterinary 
sciences, including scintigraphic apparatus, other electro-medical appara- 
tus and sight-testing instruments * * * 

EN 90.11, pg. 1475, states that “[w]hereas magnifiers of heading 90.13 [other optical 
instruments and appliances, not specified or included elsewhere in chapter 90] have only a 
single stage of magnification of relatively low power, the compound optical microscope 
of this heading has a second stage of magnification for the observation of an already magni- 
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fied image of the object (emphasis in original).” The ENs further states that a compound 
optical microscope generally includes “[a]n optical system consisting essentially of an ob- 
jective designed to produce a magnified image of the object, and an eyepiece which further 
magnifies the observed image.” See HQ 088231, dated March 8, 1991 (further defining the 
term “compound microscope”). 

In HQ 954855, dated December 7, 1994, we classified the EOS-900 ophthalmic micro- 
scope, a surgical microscope, under heading 9011, HTSUS, rather than heading 9018, 
HTSUS. The EOS-900 was classified as a compound optical microscope, “because it has a 
second stage of magnification * * *.” Conversely, the Specular Microscope has a single ob- 
jective lens, and therefore, provides only one stage of magnification. Unlike the EOS-900, 
the Specular Microscope is not a “compound optical microscope,” and cannot be classified 
under heading 9011, HTSUS. 

EN 90.18, pg. 1487, states that heading 9018, HTSUS, “covers a very wide range of in- 
struments and appliances, which, in the vast majority of cases, are used only in profession- 
al practice , either to make a diagnosis, to prevent or treat an illness or to operate, etc.” 
EN 90.18, pg. 1489, also states that the heading includes “ophthalmicinstruments,” which 
encompasses ophthalmic surgical and diagnostic instruments, and orthoptic or sight-test- 
ing apparatus. The Specular Microscope is designed for eye examination and photography. 
The microscope enables photography and scanning of the cornea’s cone lens. It is an oph- 
thalmic, diagnostic instrument that is covered by heading 9018, HTSUS. Specifically, the 
microscope is classifiable under subheading 9018.50.00, HTSUS, which provides for other 
ophthalmic instruments and appliances. 

Holding: 

The specular microscopes are classifiable under subheading 9018.50.00, HTSUS. 

The protest should be DENIED. In accordance with section 3A(11)(b) of Cus- 
toms Directive 099 3550-065, dated August 4, 1993, Subject: Revised Protest Di- 
rective, this decision, together with the Customs Form 19, should be mailed by 
your office to the protestant no later than 60 days from the date of this letter. 
Any reliquidation of the entry in accordance with the decision must be accom- 
plished prior to the mailing of the decision. Sixty days from the date of the deci- 
sion the Office of Regulations and Rulings will take steps to make the decision 
available to Customs personnel via the Customs Rulings Module in ACS and the 
public via the Diskette Subscription Service, Freedom of Information Act and 
other public access channels. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC 
CLA-2 RR:CR:GC 962596 gah 
Category: Classification 
Tariff No. 9018.19.9550 
Brio OPTICS, INC 
77 Massachusetts Avenue 


Arlington, MA 02174 


Re: Revocation of classification principle set forth in HQ 958579; specular microscope, 
heading 9018. 


DEAR SIR OR MapDam: 

This is in regard to HQ ruling (HQ) 958579 that was issued to you on February 13, 1996, 
which decided protest 0401-95-100544 at the port of Boston and addressed the tariff clas- 
sification of a specular microscope under the Harmonized Tariff Schedule of the United 
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States Annotated (HTSUSA). We have reviewed this ruling in light of a matter currently 
before us on identical merchandise and have determined that HQ 958579 is incorrect. 
Therefore, this ruling revokes HQ 958579 and sets forth the correct classification for the 
specular microscope. This action has no effect upon the decision in protest 
0401-95-100544. 

Fac ts 


The merchandise is Konan Medical’s Noncon ROBO specular microscope produced in 
Japan. It hasasingle stage of optics and is designed for eye examination and photography. It 
has an adjustable chin rest for the patient and a viewing screen for the doctor. The micro- 
scope has a computerized system for analytical computations, and a photographic capabili- 
ty for imaging a patient’s corneal endothelium. The microscope enables a wide field 
photography andacontact scanning of the cone lens on the cornea. After screening with the 
contact microscope, more precise examination is possible. 

More specifically, the merchandise is a non-contact endothelial microscope which mea- 
sures the corneal endothelium and corneal thickness of a patient’s eye. The microscope 
works by fixing a position on the cornea, taking a picture (image) of the section of interest 
and displaying the measurement on a built-in monitor. The image can be magnified 
through manipulation of the mouse. Corneal cells can be identified, marked on the monitor 
screen, and analyzed. The cell information is displayed on the monitor, and provides refer- 
ence values for the status of the endothelium. The endothelium isa layer of cells in the back 
of the cornea. 6 McGraw-Hill Encyclopedia of Science and Technology 5842 (1992). This 
layer of cells is examined for the presence of deterioration. The merchandise at issue is not 
used in surgery. 

Customs decided the protest by classifying the microscope in subheading 9018.50.00, 
Harmonized Tariff Schedule of the United States (HTSUS), which provides for other oph 
thalmic instruments and appliances, and parts and accessories thereof. 


Issue 


Is the merchandise properly classified as electro-diagnostic apparatus (including appa- 
ratus for functional exploratory examination or for checking physiological parameters), in 
subheading 9018.19, HTSUS, or other ophthalmic instruments and appliances, in sub- 
heading 9018.50, HTSUS? Ifthe microscope is electro-diagnostic apparatus, is it for func- 
tional exploratory examination? 


Law and Analysis: 


Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is in accordance with the General Rules of Interpretation 
(GRID). GRI 1 provides that classification shall be determined according to the rules of the 
headings and any relative section or chapter notes, taken in order. Merchandise that can- 
not be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI 

Heading 9018, HTSUS, provides for instruments and appliances used in medical, surgi- 
cal, dental or veterinary sciences, including scintigraphic apparatus, other electro-medical 
apparatus and sight-testing instruments. The microscope is used in medical, surgical, den- 
tal or veterinary sciences. It has a single objective lens, and thus provides one stage of mag- 
nification. The microscope is therefore classifiable within this heading. It is not a 
compound optical microscope, and therefore does not meet the terms of heading 9011, 
HTSUS. 

GRI6 states, in summary, that classification at the subheading level is determined ac- 
cording to the terms of the subheadings, on the understanding that only subheadings at the 
same level are comparable, The applicable competing subheadings within heading 9018 
are: 

Electro-diagnostic apparatus (including apparatus for functional exploratory ex- 
amination or for checking physiological parameters) 
and 


Other ophthalmic instruments and appliances 


A diagnosis is the identification of a disease by careful investigation of its symptoms and 
history. 1 Compact Edition of the Oxford English Dictionary 714 (1987). The microscope is 
designed for eye examination, scanning and photography. It is used in the visual investiga- 
tion and measurement of the physical structure of the endothelial cells of the cornea to 
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diagnose corneal edema (swelling) or other disease or trauma. It therefore is accurately de- 
scribed as electro-diagnostic apparatus (including apparatus for functional exploratory ex 
amination or for checking physiological parameters), in subheading 9018.19, HTSUS 

The Harmonized Commodity Description and Coding System Explanatory Notes (EN 
constitute the official interpretation of the Harmonized System at the international level 
While neither legally binding nor dispositive, the ENs provide a commentary on the scope 
of each heading of the HTSUS and are generally indicative of the proper inter 
these headings. See T.D. 89-80, 54 FR 35127, 35128 (August 23, 1989) 

The Explanatory Notes (EN) for heading 9018 lists three categories of ophthalmic i 


pretation of 


in 
n 


struments: surgical, diagnostic and orthoptic or sight testing apparatus. This is an indica- 
tion that the drafters of the EN believed that diagnostic apparatus are an identifiable 
category of ophthalmic instruments. Subheading 9018.50 describes other ophthalmic in- 
struments and appliances. Thus, other ophthalmicinstruments and apparatus in subhead- 
ing 9018.50 can include only ophthalmic apparatus which are other than those provided for 
at the same subheading level in heading 9018, including an ophthalmic instrument or ap- 


yaratus which is an electro-diagnostic apparatus, within subheading 9018.11 
I g Pp f 
9018.19. 


through 


Within subheading 9018.19, the competing provisions for consideration are subheading 
9018.19.40, apparatus for functional exploratory examination and subheading9018.19.95, 
other apparatus. 

Functional in the medical sense means that which relates to the normal physiological 
activity of an organ, but not the structure, or anatomy, of that organ. See Dorland’s Illus- 
trated Medical Dictionary 667 (1994). The instant specular microscope permits the opera- 
tor to observe and record the structure of the eye, but not the activity going on in the eye. It 
measures the parameters of endothelial cells. The goods do not meet the definition of func- 
tional 

Exploratory in the medical sense means that which relates to an active examination, 
usually involving endoscopy or a surgical procedure, to ascertain conditions present as an 
aid in diagnosis. Stedman’s Medical Dictionary 550 (1990). While the instant specular mi- 
croscope certainly aids in describing the condition of the eye, it does so through visual ex- 
amination from outside the body cavity, that is, without invasive procedures. We do not 
believe the goods are exploratory in nature. 


The specular microscope is specifically described as electro-diagnostic apparatus for oth- 
er than functional exploratory examinations.’ 


Holding: 


The Noncon ROBO specular microscope is properly classified in subheading 
9018.19.9550, HTSUSA, as electro-diagnostic apparatus (including apparatus for func 
tional exploratory examination or for checking physiological parameters); parts and acces- 
sories thereof, other, other, other, other apparatus. 

JOHN DURANT 
Director 
Commercial Rulings Division 
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PROPOSED REVOCATION OF RULING LETTER AND 


TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
ATR IONIZER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter and treatment relating to tariff classification of air ionizer. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 [19 U.S.C. 
1625(c)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of the “Airtoner Pulsar” air ionizer and any treatment 
previously accorded by Customs to substantially identical transactions. 
Customs invites comments on the correctness of the proposed revoca- 
tion. 


DATE: Comments must be received on or before April 9, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
NW, Washington, D.C. 20229. Comments submitted may be inspected at 
the above address. 


FOR FURTHER INFORMATION CONTACT: Herminio M. Castro, 
General Classification Branch (202) 927-2244. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub.L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. $1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
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Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of the “Airtoner Pulsar” air ionizer. Although in this notice 
Customs is specifically referring to one ruling, Headquarters Ruling 
Letter (HQ) 082701, issued on October 12, 1988, this notice covers any 
rulings on this merchandise which may exist but have not been specifi- 
cally identified. Customs has undertaken reasonable efforts to search 
existing data bases for rulings in addition to the one identified. No fur- 
ther rulings have been found. This notice will cover any rulings on this 
merchandise which may exist but have not been specifically identified. 
Any party who has received an interpretive ruling or decision (i.e., rul- 
ing letter, internal advice memorandum or decision or protest review 
decision) on the merchandise subject to this notice, should advise Cus- 
toms during this notice period. Similarly, pursuant to section 625(c)(2), 
Tariff Act of 1930 (19 U.S.C.1625(c)(2)), as amended by section 623 of 
Title VI, Customs intends to revoke any treatment previously accorded 
by Customs to substantially identical transactions. This treatment 
may, among other reasons, be the result of the importer’s reliance on a 
ruling issued to a third party, Customs personnel applying a ruling of a 
third party to importations of the same or similar merchandise, or the 
importer’s or Customs previous interpretation of the Harmonized Tar- 
iff Schedule. Any person involved in substantially identical transac- 
tions should advise Customs during this notice period. An importer’s 
failure to advise Customs of substantially identical transactions or of a 
specific ruling not identified in this notice, may raise issues of reason- 
able care on the part of the importer or their agents for importations of 
merchandise subsequent to this notice. 

In HQ 082701 Customs ruled that the “Airtoner Pulsar” air ionizer 
was classifiable as other electrical machines and apparatus, having in- 
dividual functions, not specified or included elsewhere in this chapter 
under subheading 8543.80.90, Harmonized Tariff Schedule of the 
United States (HTSUS). It was determined that the air ionizer had the 
features of electrical machines and apparatus having individual func- 
tions. HQ 082701 is set forth in “Attachment A” to this document. Since 
the issuance of that ruling, Customs has had a chance to review the clas- 
sification of this merchandise and has determined that the classifica- 
tion is in error. 

We now believe that the air ionizer is properly classifiable under 
heading 8421, HTSUS, as centrifuges, including centrifugal dryers; fil- 
tering or purifying machinery and apparatus, for liquids or gases, parts 
thereof. Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke 
HQ 082701 and any other ruling not specifically identified to reflect the 
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proper classification of the “Airtone Pulsar” air ionizer as filtering or 
purifying apparatus, for gases under subheading 8421.39.80, HTSUS. 
Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to re- 
voke any treatment previously accorded by the Customs Service to sub- 
stantially identical transactions. Customs invites comments on the 
correctness of the proposed revocation. Before taking this action, we 
will give consideration to any written comments timely received. Pro- 
posed Headquarters ruling 960993, revoking HQ 082701, is set forth as 
“Attachment B” to this document. 


Dated: February 22, 1999. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A| 


DEPARTMENT OF THE TREASURY 
US. CusToMs SERVICE 
Washington, DC, October 12, 1988 


Le 
CLA-2 CO:R:C:G 082701 VEA 
Category: Classification 
lariff No. 8543.80.90 
MR. JOSEPH CATANZARITE 
2502 Petaluma Avenue 
Long Beach, CA 90815 


Re: Tariff Classification of air ionizers manufactured in England 


DEAR MR. CATANZARITE 

This letter is in response to your inquiry dated August 14, 1988, requesting the proper 
classification and rate of duty for air ionizers. 
Facts 

The merchandise in question is an air ionizer called, “The Airtone Pulsar”. The litera 
ture submitted with the request for classification gives the following description of the 
merchandise. The Pulsar is designed for both residential and commercial use. It is said to 
emit ions into the air which counteract the debilitating side effects of air conditioning, 
smoking and city air pollution, and relieve the stuffiness encountered in office buildings 
induced by modern static-proof plastics, fabrics and carpets. 

The Pulsar’s features include a built-in indicator designed to monitor ion output and sig- 
nal if cleaning or servicing is necessary. It operates on 110 or 240 volts of electricity. 

The U.S. Customs Service office in Los Angeles informally advised you that the Pulsar is 
classified under item 688.4280 of the Tariff Schedules of the United States Annotated 
(TSUSA) and subject to a duty rate of 3.9%. 

This inquiry has been submitted to Headquarters for a binding classification and rate of 
duty. Since the Harmonized Tariff Schedule of the United States Annotated, (HTSUSA) 
will replace the current TSUSA effective January 1, 1989, this ruling will be issued pur- 
suant to the HTSUSA. 


Issue: 


Whether an air ionizer is properly classifiable under heading 8543.80.90 of the HTSUSA 
and subject to a duty rate of 3.9 percent. 





U.S. CUSTOMS SERVICE 


»S, in general, are classified in chapter 85. The applicable 


Electrical machinesand apparatus having individual functions, not spe- 
ified or included elsewhere in this chapter, parts thereof 


Other machines and apparatus; 


Other 
ace, application of this provision turns on three criteria: one, the merchandise 
ist be an electrical machine or apparatus; two, it must have an individual function; and 
annot be listed in any other provision in the chapter. The merchandise in question 
iteria. They are electrical apparatus. They function on 110 or 240 volts of 
ise atwo wire main lead which can be connected toa suitable AC source. Air 
» independent function of emitting ions and are not listed in any other 
Yr OO 
itory Notes interpreting this provision support this conclusion. They pro- 
s heading covers all electrical appliances and apparatus, not falling in any other 
f any other Chapter of the Nonmenclature, nor excluded by the operation of a le- 
tion XVI or to this Chapter. * * * The electrical appliances and apparatus of 
must have individual functions”. 


sed on the above reasoning, an air ionizer is properly classifiable in subheading 


I 
).90, HTSUSA, and is subject to a rate of duty of 3.9 percent. Under the TSUSA, the 
ndise would be classified under item 688.4280 and subject to a rate of duty of 3.9 


JOHN DURANT 
Director, 
Commercial Rulings Division 


{ ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
US. CusToMs SERVICE 
Washington, DC 
CLA-2 RR:CR:GC 960993 HMC 
Category: Classification 
Tariff No. 8421.39.80 


uma Ave 


h, CA 90815 


Pulsar; Air Ionizer; Subheading 8543.80.90; Explanatory Notes 84.21 and 
3; Filtering or Purifying Machinery and Apparatus for Gases; HQ 08271, Re- 
IR. CATANZARITE 
eadquarters Ruling Letter (HQ) 082701, issued to you on October 12, 1988, Cus- 
toms classified the “Airtone Pulsar” air ionizer under subheading 8543.80.90 of the Har- 
mized Tariff Schedule of the United States (HTSUS), as other electrical machines and 
apparatus, having individual functions, not specified or included elsewhere in this chapter. 
We have reviewed this ruling and determined that the classification set forth is in error. 


n H 


HQ 082701, dated October 12, 1988, described the merchandise as follows: 


chandise in question is an air ionizer called, “The Airtone Pulsar.” The litera- 
ubmitted with the request for classification gives the following description ofthe 
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merchandise. The Pulsar is designed for both residential and commercial use. It is said 
to emit ions into the air which counteract the debilitating side effects of air condition- 
ing, smoking and city air pollution, and relieve the stuffiness encountered in office 
buildings induce d by modern static-proof plastics, fabrics and carpets 


Issue 


} 


Whether the “Airtone Pulsar” was correctly classified as other electrical machines and 
apparatus, having individual functions, not specified or included elsewhere in this chapter 
under subheading 8345.80.90, HTSUS 

A 


AWLALYSLS 


Merchandise is classifiable under the HTSUS, in accordance with the General Rules of 
Interpretation (GRIs). GRI 1 states in part that for legal purposes, classification shall be 
determined according to the terms of the headings and any relative section or chapter 
notes, and provided the headings or notes do not require otherwise, according to GRIs 2 
through 6. GRI 3(a) states in part that when, by application of rule 2(b) or for any other 
reason, goods are, prima facie, classifiable under two or more headings, the heading which 

yrovides the most specific description shall be preferred to headings providing a more gen- 
ral description 

In HQ 082701, Customs determined that the ionizer had the features of electrical ma- 
chines and apparatus, having an individual function, and classified the merchandise under 

ubheading 8543.80.90, HTSUS. We have reviewed that ruling and determined that anoth- 
2r heading more specifically describes the ionizer. Heading 8421, HTSUS, provides for cen- 
trifuges, including centrifugal dryers; filtering or purifying machinery and apparatus, for 

iquids or gases; parts thereof. 

The Harmonized C ommodity Description And Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized system. While not legally binding 
on the contracting parties, and therefore not dispositive, the ENs provide acommentary on 
the scope of each heading of the Harmonized System and are thus useful in ascertaining the 
classification of merchandise under the System. Customs believes the ENs should always 
be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

EN 85.43, at page 1518, states that 


This heading covers all electrical appliances and apparatus, not falling in any other 
heading of this Chapter, nor covered more specifically by a heading of any other Chap- 
ter of the Nomenclature, nor excluded by the operation of a Legal Note to Section XVI 
or to this Chapter. The principal electrical goods covered more specifically by other 
Chapters are electrical machinery of Chapter 84 and certain instruments and appara- 
tus of Chapter 90. 


EN 84.21, at page 1278, states that heading 8421 covers filtering or purifying machinery 
and apreus for liquids or gases, other than, e.g., filter funnels, milk strainers, strainers 
for filtering paints (generally chapter 73). This EN further states, at page 1280, that 


(II) FILTERING OR PURIFYING MACHINERY AND APPARATUS, FOR LIQUIDS 
OR GASES 


Much of the filtration or purification plant of this heading is purely static equipment 
with no moving parts. The heading covers filters and purifiers of all types (physical or 
mechanical, chemical, magnetic, electro- magnetic, electrostatic, etc.). The heading 
covers not only large industrial plant, but also filters for internal combustion engines 
and small domestic appliances. 


It is now Customs position that heading 8421 is more specific than heading 8543. The 
ionizer is a purifying apparatus that emits ions into the air which counteract the debilitat- 
ing side effects of air conditioning, smoking and other pollutants. The merchandise is thus 
classifiable in subheading 8421.39.00 (now 8421.39.80), HTSUS, as filtering or purifying 
machinery and apparatus for gases, other, other. For a similar determination, See NY rul- 
— dated September 11, 1995, 820493, dated January 9, 1987, 866005, dated Au- 
gust 23, 1991, and 806912, dated March 1, 1996, that classified air ionizers as filtering and 


purifying apparatus. Since, HQ 082701, failed to consider heading 8421, it is hereby re- 
voked. 
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Holding: 

The “Airtone Pulsar” air ionizer is classifiable under subheading 8421.39.00 (now 
8421.39.80), HTSUS, as “Filtering or purifying machinery and apparatus for gases: Other: 
Other.” The rate of duty is Free. 

Effect on Other R g 

HQ 082701, dated October 12, 1988, is revoked 


JOHN DURANT. 
Director, 
Commercial Rulings Division 


PROPOSED REVOCATION OF RULING LETTERS AND 
TREATMENT RELATING TO CLASSIFICATION OF ROUGH 
HEADER LUMBER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of classification ruling letter 
and treatment relating to the classification of rough header lumber. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling letter pertaining to the tar- 
iff classification of rough header lumber and any treatment previously 
accorded by the Customs Service to substantially identical transac- 
tions. Comments are invited on the correctness of the intended action. 


DATE: Comments must be received on or before April 9, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Textile Classification Branch, 1300 Pennsylvania Avenue. 
N.W,, Washington, D.C. 20229. Comments submitted may be inspected 
at the Commercial Rulings Division, Office of Regulations and Rulings, 
1300 Pennsylvania Avenue, N.W., Washington D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Textile Branch, (202) 927-2394. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
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formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. §1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to revoke a ruling letter per- 
taining to the tariff classification of rough header lumber. Although in 
this notice Customs is specifically referring to one ruling, New York 
Ruling Letter (NY) 893538, this notice covers any rulings on this mer- 
chandise which may exist but have not been specifically identified. Cus- 
toms has undertaken reasonable efforts to search existing data bases 
for rulings in addition to the one identified. No further rulings have 
been found. This notice will cover any rulings on this merchandise 
which may exist but have not been specifically identified. Any party 
who has received an interpretive ruling or decision (i.e., ruling letter, 
internal advice memorandum or decision or protest review decision) on 
the merchandise subject to this notice, should advise the Customs Ser- 
vice during this notice period. Similarly, pursuant to section 625(c)(2), 
Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as amended by section 623 of 
Title VI, Customs intends to revoke any treatment previously accorded 
by the Customs Service to substantially identical transactions. This 
treatment may, among other reasons, be the result of the importer’s re- 
liance on a ruling issued to a third party, Customs personnel applying a 
ruling of a third party to importations of the same or similar merchan- 
dise, or the importer’s or Customs previous interpretation of the Har- 
monized Tariff Schedule. Any person involved in substantially 
identical transactions should advise Customs during this notice period. 
An importer’s failure to advise the Customs Service of substantially 
identical transactions or of a specific ruling not identified in this notice, 
may raise issues of reasonable care on the part of the importer or their 
agents for importations of merchandise subsequent to this notice. 

In NY 803538, dated November 3, 1994, the classification of a product 
commonly referred to as rough header lumber was determined to be in 
heading 4418, Harmonized Tariff Schedule of the United States 
(HTSUS). This ruling letter is set forth in “Attachment A” to this docu- 
ment. Since the issuance of that ruling, Customs has had a chance to re- 
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view the classification of this merchandise and has determined that the 
classification is in error. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
803538, and any other ruling not specifically identified to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HQ) 961208 (see “At- 
tachment B” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by the Customs Service to substantially identical transactions. 
Before taking this action, consideration will be given to any written 
comments timely received. 


Dated: February 24, 1999. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE, 
New York, NY, November 3, 1994. 
CLA-2-44:S:N:N8:230 803538 

Category: Classification 

Tariff No. 4418.90.4090 
Mr. DAVE WALSER 
ARTHUR J. HUMPHREYS DIv. 
BORDER BROKERAGE Co., INC 
PO. Box 249 
Sumas, WA 98295 
Re: The tariff classification of primed broken knife planer board from Canada 
DEAR Mr. WALSER 

In your letter dated October 21, 1994, on behalf of the shipper W.I. Woodtone Ind., you 
requested a tariff classification ruling. 

The ruling was requested on SPF primed broken knife planer board. It is adressed board 
that is run through a special broken knife planer to put a rough texture on one to four sides. 
Asample piece was submitted. It consists of asolid rectangular piece of wood measuring 1’ 
inches thick by 9 inches wide. One surface and two edges have been finished with the rough 
texture. The board has been primed or painted white on all sides. It will be used as facia and 
trim board in construction presumably of buildings. 

The applicable tariff provision for the primed broken knife planer board will be 
4418.90.4090, Harmonized Tariff Schedule of the United States Annotated (HTSUSA), 
which provides for other builders’ joinery and carpentry of wood. The general rate of duty 
will be 5.1 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 CFR 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B| 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC 
CLA-2 RR:CR:TE 96208 jb 
Category: Classification 


Tariff No. 4407.10.0002 
2. DAVE WALSER 


re THUR J. HUMPHREYS Div 

BORDER BROKERAGE Co., INC 
PO. Box 249 

Jumas, WA 98295 

Re: Classification of primed broken knife planer; heading 4407 

DEAR MR. WALSER 

On November 3, 1994, our New York office issued to you New York Ruling Letter (NY) 

803538, which addressed the classification, under the Harmonized Tariff Schedule of the 
United States (HTSUS), of primed broken knife planer board. This letter is to inform you 
that after review of that ruling, it has been determined that the classification of that mer- 
chandise in heading 4418, HT SUS ,isincorrect. As such, NY 803538 is revoked pursuant to 
the analysis which follows be low. 


Fac ts: 


The subject merchandise consists of spruce pine fir primed broken knife planer board. 
Essentially this product isa dressed board that isrun through a special broken knife planer 
resulting in a rough texture on one to four sides of the board. The sample that was sub- 
mitted with the ruling request consists ofa rectangular piece of wood measuring 1! inches 
thick by 9 inches wide and features one surface and two edges which have been finished 
with the rough texture. The board has been primed or painted white on all sides. It is indi- 
cated that this merchandise will be used as fascia and trim board in the construction of 
buildings. 

Issue: 

What is the proper classification for the subject merchandise? 

Law and Analysis: 


Classificati mo goods under the HTSUS is governed by the General Rules of Interpreta- 
tion (GRI’s). GRI 1 provides that classification shall be determined acc ording tothe terms 
of t +b wee and any relative section or chapter notes. Merchandise that cannot be clas- 
sified in accordance with GRI 1 is to be classified in accordance with subsequent GRI’s tak- 
en in order. 

Chapter 44, HTSUS, provides for, among other things, wood and articles of wood. This 
chapter is structured so that less processed wood appears at the beginning of the chapter 

slowed by more advanced wood in later headings within the same chapter. Thus, for exam- 
gle, heading 4403, HTSUS, is a general provision for wood in the rough, whether or not 
stripped of bark or sapwood or roughly squared, and heading 4421, HTSUS, isa basket pro- 
vis s for more advanced articles of wood that cannot be classified elsewhere in the chapter. 

s heading 4407 resides at the beginning of Chapter 44, HTSUS, it reflects coverage ofa 
ridin ely basic category of lumber products in relation to heading 4418, which, residing 
closer to the end of Chapter 44, HTSUS, reflects coverage of a relativ ely more advanced 
category of products. Heading 4407, HTSUS, provides for wood sawn or chipped length- 
wise, sliced or peeled, whether or not planed, sanded or finger-jointed, of a thickness ex- 
ceeding 6mm. The Explanatory Notes to the Commodity Description and Coding System 
(EN) to heading 4407, HTSUS, state in relevant part: 
The products of this heading may be planed (whether or not the angle formed by two 
adjacent sides is slightly rounded during the planing process), sanded, or end-jointed, 
e.g. finger-jointed (see the General Explanatory Note to this Chapter). 


Heading 4418, provides for, among other things, builder’sjoinery and carpentry of wood. 
The EN to heading 4418, HTSUS, state in pertinent part: 


This heading applies to woodwork, including that of wood marquetry or inlaid wood, 
used in the construction of any kind of building, etc., in the form of assembled goods or 





U.S. CUSTOMS SERVICE 4] 


as recognizable unassembled pieces (e.g., prepared with tenons, mortises, dovetails or 
other similar joints for assembly), whether or not with their metal fittings such as 
hinges, locks, etc. 

Theterm “joinery” applies more particularly to builders’ fittings (such as doors, win- 
dows, shutters, stairs, door or window frames), whereas the term “carpentry” refers 
to woodwork (such as beams, rafters and roof struts) used for structural purposes or in 
scaffoldings, arch supports, etc., and includes assembled shuttering for concrete 
constructional work. * * 


The tariffissue to be resolved, therefore, is whether the process of planing these boards 
through a broken knife planer causes these articles to be considered as one of the relatively 
advanced articles provided for under heading 4418, HTSUS, that is, “builders’ joinery and 
carpentry of wood.” Upon further analysis of the competing tariff provisions, we do not be- 
lieve that subjecting these boards to such a process is sufficient to change their classifica- 
tion. 

The dimensions of standard sawn lumber, also commonly referred to as “rough green 
lumber”, are specific to the final “dressed” lumber size. In the trade, the meaning of 
“dressed” lumber or “surfaced” lumber, is recognized as lumber which has been planed on 
at least one side and is ready in its final dimensions. As such, the thickness and width of 
rough green lumber is larger than the final desired size in order to accommodate the plan- 
ing of the boards. It thus follows that the process of putting lumber through a broken knife 
planer results both in bringing rough green lumber to the required dimensions by remov- 
ing a certain amount of wood, and producing a surface(s) with a rough texture. 

The term “plane” is defined in Webster’s Ninth New Collegiate Dictionary, 1991, at 899, 


as: 


la. To make smooth or even: LEVEL 
2. To remove by planing—often used with away or off 


In The Complete Dictionary of Wood, by Thomas Corkhill, 1979, at 411, the term “planed” 
is defined as “Surfaced. Wrought to a smooth surface by hand or machine.” 

It is the position of this office that a broken knife planer, similar to a traditional planer 
that surfaces lumber to asmooth finish, results in the removal of an appropriate amount of 
wood in order to achieve the desired lumber size. The distinction between these two types 


of planers lies in the fact that the latter creates a rough textured surface and not, as in the 
former case, a smooth finish. However, we emphasize that both types of planing result in 
the reduction of a board size to produce predetermined dimensions. Accordingly, the sub- 
ject merchandise falls within the terms of the EN to heading 4407, HTSUS, which encom- 
pass products which are planed (whether or not the angle formed by two adjacent sides is 
slightly rounded during the planing process), sanded, or end-jointed, e.g. finger-jointed. 

Furthermore, we note that the language regarding the term “carpentry” appearing in 
the EN to heading 4418, should be read in the context of the paragraph immediately preced- 
ing it so that heading 4418 applies only to woodwork used for structural purposes which is 
in the form of assembled goods or as recognizable unassembled pieces. In other words, the 
article must be in the form of an assembled good or exhibit some feature (e.g., prepared 
with tenons, mortises, dovetails or other similar joints for assembly) which qualifies it asa 
recognizable unassembled piece. It follows that, because the subject merchandise is not in 
the form of assembled goods and does not qualify as recognizable unassembled pieces, the 
subject articles do not serve a structural purpose within the meaning of the EN to heading 
4418, HTSUS, as properly understood. 

Thus, classification in heading 4418, HTSUS, is precluded. The appropriate classifica- 
tion for this merchandise is in heading 4407, HTSUS. 


Holding: 


NY 803538 is revoked to reflect the proper classification of the subject rough header lum- 
ber in heading 4407, HTSUS. 

The subject rough header lumber is properly classifiable in subheading 4407.10.0015, 
HTSUS, which provides for wood sawn or chipped lengthwise, sliced or peeled, whether or 
not planed, sanded or finger-jointed, ofathickness exceeding 6mm: coniferous: not treated: 
mixtures of spruce, pine and fir (“S-P-F”). The applicable rate of general duty is “Free”. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED GUIDELINES FOR THE ASSESSMENT AND 
MITIGATION OF CIVIL FINES UNDER 19 US.C. 1526(f 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed guidelines; solicitation of comments 


SUMMARY: This document sets forth proposed guidelines for the 
sessment of civil fines by Customs under 19 U.S.C. 1526(f) against any 
person who directs, assists financially or otherwise, or aids and abets 
the importation of merchandise for sale or public distribution that has 
been seized because the merchandise bears a counterfeit mark. The doc- 
ument also sets forth proposed guidelines for the mitigation of those 
civil fines. Before finalizing these proposed guidelines, consideration 
will be given to any written comments that are timely submitted to Cus- 
toms. 


DATE: Comments must be received on or before May 10, 1999. 


ADDRESSES: Comments should be addressed to the Penalties Branch 
Attention: Matthew Riley, Office of Regulations and Rulings, U.S. Cus- 
toms Service, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 
20229. Comments submitted may be inspected at the Office of Regula- 
tions and Rulings, U.S. Customs Service, 1300 Pennsylvania Avenue, 
N.W., 3rd Floor, Washington, D.C. on regular business days between the 
hours of 9:00 a.m. and 4:30 p.m. 


FOR FURTHER INFORMATION CONTACT: Matthew Riley, Penal- 
ties Branch (202-927-2329). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

After finding that counterfeit products cost American businesses an 
estimated $200 billion each year worldwide, Congress enacted, and the 
President signed into law on July 2, 1996, the Anticounterfeiting Con- 
sumer Protection Act (the ACPA, Public Law 104-158, 110 Stat. 1386) 
to ensure that Federal law adequately addresses the scope and sophis- 
tication of modern counterfeiting. 

Section 9 of the ACPA addressed government disposition of imported 
merchandise bearing a counterfeit trademark and specifically amended 
section 526(e) of the Tariff Act of 1930, as amended (19 U.S.C. 1526(e)), 
to ensure that counterfeits of trademarked products are routinely de- 
stroyed after seizure and forfeiture under that section except where the 
product is not unsafe or a hazard to health and the trademark owner has 
consented to disposal of the product by one of several alternative meth- 
ods specified in the statute. 

Section 10 of the ACPA also amended section 526 of the Tariff Act of 
1930, as amended (19 U.S.C. 1526), by adding a new subsection (f) to 
provide for the assessment of a civil fine against any person who directs, 
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assists financially or otherwise, or aids and abets the importation of 
merchandise for sale or public distribution that is seized under section 
526(e). New subsection (f) further provides (1) for the first seizure, that 
the fine shall be not more than the value that the merchandise would 
have had if it were genuine, according to the manufacturer’s suggested 
retail price (MSRP) of the genuine good, and for the second seizure (and 
thereafter), not more than twice that value, and (2) that the imposition 
of any such fine shall be within the discretion of Customs and shall be in 
addition to any other civil or criminal penalty or other remedy autho- 
rized by law. 

On November 17, 1997, Customs published interim regulations in 
the Federal Register (62 FR 61231) to implement sections 9 and 10 of 
the ACPA. The implementation of section 9 was effected by revising 
§ 133.52(c) of the Customs Regulations (19 CFR 133.52(c)), and the im- 
plementation of section 10 was effected by the addition of a new 
§ 133.25 of the Customs Regulations (19 CFR 133.25). Those interim 
regulations were adopted as a final rule, with some changes to the inter- 
im § 133.25 text, in T.D. 98-75 which was published in the Federal Reg- 
ister (63 FR 51296) on September 25, 1998. 

This document sets forth below proposed guidelines which, if adopted 
after consideration of any public comments thereon, will be used by 
Customs officers in the imposition and mitigation of civil fines under 19 
U.S.C. 1526(f). In the background portion of the interim regulatory doc- 
ument referred to above, it was stated that Customs would apply the 
guidelines for remission contained in the Appendix to Customs Direc- 
tive 4400-07 (which pertains to merchandise subject to seizure and for- 
feiture under 19 U.S.C. 1595a(c)) for purposes of mitigation of civil fines 
under section 526(f). While the guidelines set forth below incorporate 
many of the principles of those earlier guidelines, Customs has recon- 
sidered this matter and believes that it is appropriate to vary somewhat 
from those earlier standards for purposes of mitigation of civil fines un- 
der section 526(f) because of the particular nature of the violations in 
question. 


GUIDELINES FOR THE IMPOSITION OF AND MITIGATION OF CIVIL FINES 
UNDER 19 U.S.C. 1526(f), REGARDING IMPORTATIONS BEARING 
COUNTERFEIT TRADEMARKS 

BACKGROUND 

Through the amendment of 19 U.S.C. 1526(e) and the adoption of 19 
U.S.C. 1526(f) in sections 9 and 10 of the Anticounterfeiting Consumer 
Protection Act (the ACPA, Public Law 104-153, 110 Stat. 1386), Con- 
gress indicated its intent to control and prevent commercial counter- 
feiting and to increase civil penalties for the importation of 
merchandise bearing counterfeit trademarks. 

Therefore, imported goods bearing counterfeit trademarks shall be 
seized and forfeited and (except where the goods are not unsafe or a haz- 
ard to health and Customs has the written consent of the trademark 
owner for an authorized alternative disposition) destroyed pursuant to 
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19 U.S.C. 1526(e), and civil penalties should be routinely imposed under 
19 U.S.C. 1526(f). 


I, Application of 19 U.S.C. 1526(f) Generally 

[he Congressional intent behind the ACPA was to provide Customs 
with the authority to impose civil fines pursuant to 19 U.S.C. 1526(f) in 
addition to the seizure and forfeiture of imported merchandise bearing 
counterfeit trademarks. Therefore, once the merchandise is found to 
contain a counterfeit trademark and is seized and forfeited and de- 
stroyed or otherwise disposed of pursuant to 19 U.S.C. 1526(e), then a 
civil fine also may be imposed under 19 U.S.C. 1526(f). See also Section 
VIII regarding sample retention. 


IT. Jurisdiction and Processing (Issuing Office: FP&F) 

Civil fines under 19 U.S.C. 1526(f) shall be initiated by the responsi- 
ble Fines Penalties and Forfeitures Officer. The policies reflected in 
these Guidelines are designed to promote uniformity in the exercise of 
Customs discretion both with regard to determining which parties will 
be assessed civil fines and with regard to the amount of such fines. 
III. Administrative Process 

The administrative process for the imposition of civil fines under 19 
U.S.C. 1526(f) is sequentially as follows: 

1. Follow the procedures in 19 CFR 162.31. 

2. Mitigate pursuant to 19 U.S.C. 1618 (see Section VI of these guide- 
lines), if appropriate. 


3. If the assessed or mitigated fine is not paid, refer the case to the ap- 
propriate Associate or Assistant Chief Counsel’s Office for referral to 
the Department of Justice for collection. 


IV. Parties Subject to Fines 


As noted above, Congress by the enactment of the ACPA intended to 
broaden the ability of the government to penalize those involved in all 
aspects of the importation of merchandise bearing counterfeit trade- 
marks. In this regard, 19 U.S.C. 1526(f)(1) specifically refers to “[a]ny 
person who directs, assists financially or otherwise, or aids and abets 
the importation of merchandise. * * *” This language includes virtually 
all parties who can exercise control over the import transaction. These 
individuals may be named in separate penalty notices, or jointly and 
severally. 

V. Discretionary Amount of Fine 


Under 19 U.S.C. 1526(f), the amount of the fine is discretionary with 
Customs and thus may be less than, but may not exceed, the applicable 
statutory maximum (that is, not more than the value that the merchan- 
dise would have had if it were genuine, according to the manufacturer’s 
suggested retail price (MSRP), for the first seizure, and not more than 
twice that value for the second seizure and each seizure thereafter). 
However, in consideration of the Congressional intent to increase the 
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available civil penalties through the ACPA, it is the policy of Customs 
that: 

1. For the first seizure under 19 U.S.C. 1526(e), the fine assessed 
should be the maximum allowable fine, that is, the domestic value of the 
merchandise (see 19 CFR 162.48(a)) as if it had been genuine, based on 
the MSRP of the genuine merchandise at the time of seizure; and 

2. For the second and each subsequent seizure (that is, where there 
has been a prior seizure under 19 U.S.C. 1526(e) and fine under 19 
U.S.C. 1526(f)), the fine assessed shall be twice the the domestic value of 
the merchandise as if it had been genuine, based on the MSRP of the 
genuine merchandise at the time of seizure. 


VI. Mitigation Phase 


In the mitigation phase, Customs may consider aggravating and miti- 
gating factors. However, it should be noted that whereas a lack of intent 
or knowledge as to the counterfeit nature of the importation(s) in ques- 
tion may be considered a mitigating factor in determining the final 
amount of the fine, it does not shield the involved party from initial as- 
sessment of the fin 1998. In T.D. 97-91 (Interim Regulations) we indi- 
cated our intention to apply the guidelines for remission contained in 
the appendix of Customs Directive 4400-07 (a.k.a. 1595a(c) Guidelines) 
as a framework for remission of these civil fines. While we have incorpo- 
rated many of those precepts, we have also found it necessary to adopt 
new parameters for e under 19 U.S.C. 1526(f). 

Dispositions 

1. First offense (under 19 U.S.C. 1526(f)), mitigating, with no aggra- 
vating factor(s): 10-30% of the applicable MSRP of the genuine good 
(the assessed fine amount). 

2. First offense (under 19 U.S.C. 1526(f)), with aggravating factor(s): 
30-50% of the MSRP of the genuine good. 

3. First offense (under 19 U.S.C. 1526(f)), with evidence of knowledge 
as to the counterfeit nature of the goods, with no aggravating factors: 
50-80% of the MSRP of the genuine good. 

4. Second offense (under 19 U.S.C. 1526(f)), mitigating, with no ag- 
gravating factor(s): 10-30% of twice the MSRP of the genuine good. 

5. Second offense (under 19 U.S.C. 1526(f)), with aggravating fac- 
tor(s), or third or subsequent offense (under 19 U.S.C. 1526(f)): 50-80% 
of twice the MSRP of the genuine good. 

6. Second offense (under 19 U.S.C. 1526(f)), with evidence of knowl- 
edge as to the counterfeit nature of the goods: no mitigation. 


Mitigating Factors 


1. Lack of knowledge of the counterfeit nature of the trademark. 

2. Prior good record of importations under 19 U.S.C. 1526. 

3. Inexperience in importing. 

4. Cooperation with Customs officers in ascertaining facts establish- 
ing the violation. 
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5. Inability to pay the fine (demonstrated by documentary evidence 
including, but not limited to, income tax returns for the prior three 
years) 


Aggravating Factors 

1. More than two prior importations of merchandise seized and for- 
feited under 19 U.S.C. 1526(e) 

2. Criminal violation relating to the subject transaction. 
Submission of falsified documentation (i.e., false description, false 
country of origin, etc.), or other deceptive practices in connection with 
the subject importation. 

Again, please note that these fines are in addition to the seizure and 
forfeiture of merchandise under 19 U.S.C. 1526(e). 


VII. Personal Use 


The statute authorizes fines only against persons (including domes- 
tic and foreign corporations) involved with the importation of mer- 
chandise “for sale or public distribution” that has been seized under 19 
U.S.C. 1526(e). Therefore, fines shall not be assessed under 19 U.S.C. 
1526(f) in the case of personal use importations (see also 19 CFR 
148.55). However, any imported merchandise bearing a counterfeit 
trademark will still be seized, forfeited, and destroyed or otherwise dis- 
posed of under 19 U.S.C. 1526(e). 


9 
Oo. 


VIII. Sample Retention 


A sample of the merchandise seized under 19 U.S.C. 1526(e) will be 
retained by Customs until the fine under 19 U.S.C. 1526(f) is finally re- 
solved, because the fine under 19 U.S.C. 1526(f) may become the subject 
of litigation after the seized merchandise has been forfeited and dis- 
posed of under 19 U.S.C. 1526(e). Any and all samples retained will be 
disposed of pursuant to 19 U.S.C. 1526(e) upon entry of final judgment 
and completion of any appeals regarding the assessed fine(s). 


IX. Responsibilities 


Each Port Director will be responsible for ensuring that the provi- 
sions of these Guidelines are implemented uniformly within the geo- 
graphical area under his jurisdiction. 

Advice concerning the application of these Guidelines may be 
requested from the Chief, Penalties Branch, Headquarters 
(202-927-2344). Legal advice concerning this subject may be requested 
from the appropriate Associate or Assistant Chief Counsel’s Office. 

The statements made herein are not intended to create or confer any 
rights, privileges or benefits for any private person, but are intended 
merely for internal guidance. 


Dated: February 24, 1999. 


RAYMOND W. KELLY, 
Commissioner of Customs. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 99-17) 


AMERICAN SILICON TECHNOLOGIES, ELKEM METALS Co., GLOBE 
METALLURGICAL, INC., AND SKW METALS & ALLOYS, INC., PLAINTIFFS v. 
UNITED STATES, DEFENDANT, AND COMPANHIA FERROLIGAS MINAS 
GERAIS-MINASLIGAS AND ELETROSILEX BELO HORIZONTE, DEFENDANT: 
INTERVENORS 


Court No. 96-10-02313 
(Dated February 17, 1999) 


JUDGMENT 


MusGRAVE, Judge: Upon having received and reviewed the United 
States Department of Commerce, International Trade Administra- 
tion’s (“Commerce”) Silicon Metal From Brazil, Final Results of Rede- 
termination Pursuant to Court Remand, American Silicon Technologies 
v. United States, Court No. 96-10-02313, Slip Op. 98-110 (July 30, 
1998) (“Remand Results”) filed December 16, 1998, upon finding that 
Commerce complied with the Court’s remand order, and upon review of 
Plaintiffs’ Comments on Department of Commerce Final Remand Re- 
sults, it is hereby 

ORDERED that the Remand Results are affirmed in their entirety; and 
it is further 

ORDERED that, all other issues having been decided, this case is dis- 
missed. 
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(Slip. Op. 99-18) 


OLYMPIA INDUSTRIAL, INC., PLAINTIFF v. UNITED STATES, DEFENDANT, AND 
WOODINGS-VERONA TOOL WORKS, INC., DEFENDANT-INTERVENOR 


Consolidated Court No. 95-10-01339 


[Second Remand Determination in the second administrative review of the antidump- 
ing duty order of the U.S. Department of Commerce is sustained. ] 


(Dated February 17, 1999) 


Powell, Goldstein, Frazer & Murphy LLP (Lawrence R. Walders), for plaintiff Olympia 
Industrial, Inc 

David W. Ogden, Acting Assistant Attorney General; David M. Cohen, Director, Com 
mercial Litigation Branch, Civil Division, United States Department of Justice (Henry R. 
Felix); Office of the Chief Counsel for Import Administration, United States Department 
of Commerce (Melanie A. Frank), of counsel, for defendant. 

Wiley, Rein & Fielding (Charles Owen Verrill, Jr., Alan H. Price, Willis S. Martyn IID), 
for defendant-intervenor Woodings-Verona Tool Works, Inc. 


OPINION 


GOLDBERG, Judge: In this action, the Court reviews the Department of 
Commerce’s (“Commerce”) Second Remand Determination, dated Au- 
gust 31, 1998, of the Notice of Final Results of Administrative Review: 
Heavy Forged Hand Tools, Finished or Unfinished, With or Without 
Handles, from the People’s Republic of China, 60 Fed. Reg. 49,251 (Sept. 
22, 1995) (hereinafter “Remand Results”).! Plaintiff, Olympia Industri- 


al Inc. (“Olympia”), a respondent in the underlying administrative re- 
view, contests the Remand Results as unsupported by substantial 
evidence. 

The Court exercises jurisdiction pursuant to 28 U.S.C. § 1581(c) 
(1994). The Court sustains the Remand Results. 


Y. 
BACKGROUND 


Olympia, a U.S. importer of heavy forged hand tools (“HFHTs”) from 
the People’s Republic of China (“PRC”), and defendant-intervenor, 
Woodings-Verona Tool Works, Inc. (“Woodings”), a U.S. producer of 
HFHTs and petitioner in the underlying agency action, commenced this 
consolidated case under 19 U.S.C. § 1516a and 28 U.S.C. § 2631(c) (1994) 
seeking judicial review of certain portions of the final results of Com- 
merce’s second administrative review. In particular, both parties con- 
tested the dumping margins in the Final Results, focusing on certain 
values employed by Commerce when it calculated the foreign market 
value (“FMV”) of the HFHTs imports using a factors of production 


1 Pursuant to the new antidumping and countervailing duty regulations, all remand determinations dated after May 
16, 1997, are available on the International Trade Administration’s website. See Antidumping Duties and Countervail- 
ing Duties, 62 Fed. Reg. 27296, 27330 (Dep’t of Commerce 1997) (rules and regulations). The remand results from this 
case can be found at http://www.ita.doc.gov/import_admin/records/remands/98—49.htm 
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(“FOP”) analysis.” Initially, the Court rejected certain challenges, yet 
remanded two issues: (1) the Court ordered Commerce to reconsider 
whether surrogate country data or PRC import data should be used to 
value the steel inputs for the HFHTs; and (2) the Court ordered Com- 
merce to reconsider its methodology for calculating foreign inland 
freight expenses. See Olympia Indus., Inc. v. United States,21. CIT __, 
Slip Op. 97-44 (Apr. 10, 1997) (“Olympia I”). 

In considering Commerce’s first remand determination, the Court 
sustained Commerce’s methodology for calculating inland freight ex- 
penses. See Olympia Indus., Inc. v. United States, 22 CIT - oes aN 
Supp.2d 997, 1002 (1998) (“Olympia II”). The Court, however, found 
that Commerce again failed to seek additional information from the par- 
ties as to the reliability of the PRC steel import data. Instead, Commerce 
rejected the data in its entirety without review. In doing so, Commerce 
stated that its policy was to evaluate inputs sourced from market-econo- 
my suppliers only when those inputs are actually purchased by the NME 
manufacturer. See Department of Commerce’s Results of First Remand 
Determination (July 21, 1997) (“First Remand Determination”), at 8-9. 
Because the import data at issue related to inputs purchased by NME 
trading companies, not by NME manufacturers, Commerce declined to 
solicit new information or to use the existing PRC import data. Com- 
merce then concluded that “because there are no actual market-based 
prices for steel purchases by the manufacturer, we continue to use sur- 
rogate country data to value the steel input used in the production of 
HFHTs.” First Remand Determination, at 9-10. 

The Court rejected this treatment. See Olympia IT, 22 CIT at arene 
F. Supp.2d at 1000-02. As a result, the Court again remanded so that 
Commerce might consider whether the PRC trading companies’ steel 
input data is the best information available to value certain FOPs. Spe- 
cifically, the Court instructed Commerce to reopen the administrative 
record to investigate the reliability of the PRC import data submitted by 
the trading company. The Court now reviews Commerce’s compliance 
with these instructions in its Remand Results. 


II. 
STANDARD OF REVIEW 
Commerce’s remand determination will be sustained if it is supported 
by substantial evidence on the record and is otherwise in accordance 
with law. 19 U.S.C. § 1516a(b)(1)(B) (1994). 
III. 
DISCUSSION 


In accordance with the Court’s instructions in Olympia IT, Commerce 
reopened the record on remand to ascertain the reliability of the PRC 


“If Commerce cannot determine a FMV for a nonmarket economy (“NME”) respondent under the general provi 
sions of 19 U.S.C. § 1677b(a), Commerce must instead use the FOP methodology to estimate FMV for the merchandise 


See Final Results, 60 Fed. Reg. at 49,251-52. 





52 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 10, MARCH 10, 1999 


trading company data. Specifically, Commerce requested information 
on (1) the volume and value of trading company imports, (2) the type 
and quality of the steel imported by the trading company, and (3) the lev- 
el of steel purchased from the trading company by the NME producers. 
See Remand Results, at 7-8. Using this data, Commerce found that the 
steel imported by the trading company “is of the same grade and has the 
same range of diameters as steel that the NME manufacturers used to 
produce the subject merchandise.” Jd. at 8. Yet, after examining the 
pricing data, Commerce found that the prices paid by the trading com- 
pany were aberrationally low, even though purchased from a market- 
economy source and paid for in convertible currencies. Jd. Commerce 
therefore determined that the PRC trading company pricing data was 
unreliable and, hence, unacceptable for purposes of valuing the steel in- 
puts used to produce the HFHTs; instead, Commerce continued to use 
the Indian surrogate country data to value the inputs in its FOP analy- 
SIS. 

Olympia challenges this decision as unsupported by substantial evi- 
dence. Olympia asserts that Commerce only concluded that the trading 
company prices were aberrationally low by comparing the trading com- 
pany data to average U.S. and Indonesian pricing data. Olympia main- 
tains this simple comparison in and of itself proves nothing, much less 
which data amounts to the best available information to value the steel 
used to produce the Chinese hand tools. More specifically, Olympia con- 
tends Commerce acknowledged that the PRC trading company data re- 
flects pricing for steel actually used by the NME producers, whereas the 
same cannot be said for the steel imported into the United States and 
Indonesia. Indeed, Olympia points out that the U.S. and Indonesian 
data reflect pricing for general basket categories of steel bars, not the 
specific type used by the NME producers and imported by the trading 
company. Moreover, Olympia argues that comparison to the U.S. and In- 
donesian data is fundamentally flawed because the basket categories in- 
clude forged steel bars, and the PRC trading company only imported 
unforged steel bars (and, forged bars are more expensive than unforged 
bars, thereby skewing the U.S. and Indonesian average upwards). Thus, 
Olympia maintains Commerce’s remand determination is unsupported 
by substantial evidence. 

The Court does not agree. It is true the record shows that the PRC pro- 
ducers subjected the steel bars to the forging process; the record, howev- 
er, does not show that the PRC trading company imported unforged 
steel bars. See Remand Results, at 12. Commerce also found discrepan- 
cies regarding the amount of steel purchased from the trading company 
and the amount ultimately used by the NME manufacturers. Id. at 9. 
The Court has examined this confidential record evidence and finds that 
Commerce properly exercised its discretion when it used the U.S. and 
Indonesian data as a benchmark to determine whether the trading com- 
pany data was aberrational. The Court holds that the record supports 
Commerce’s conclusion that the PRC trading company data was aberra- 
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tional and unreliable. It was therefore appropriate for Commerce to use 
the Indian surrogate data to value the steel inputs, and the Court finds 
this decision supported by substantial evidence. 

The Court notes in closing that in its Remand Results, Commerce 
again made the argument that its first remand determination was cor- 
rect and that under the statutory framework it is not required to investi- 
gate whether NME trading company data should be used to value inputs 
for subject merchandise in a FOP analysis. For the reasons discussed in 
Olympia IT, Commerce again is wrong; when Commerce is presented 
with NME trading company data, it must seek information to assess the 
reliability of the data and then ascertain whether it constitutes the best 
available information for purposes of the FOP analysis. It is not enough 
to reject the information out of hand. Commerce’s simple intransigence 
on this point does not merit further response. 


IV. 
CONCLUSION 
For the forgoing reasons, the Court sustains Commerce’s Remand Re- 


sults as supported by substantial evidence. A separate order will be en- 
tered accordingly. 


(Slip Op. 99-19) 


BRECOFLEX Co., L.L.C., PLAINTIFF v. UNITED STATES, DEFENDANT, AND 
MECTROL CORP, INTERVENOR-DEFENDANT 


Court No. 94-06-00318 
[Plaintiff's motion for judgment on the pleadings denied; action dismissed. } 
(Decided February 19, 1999) 


Fitch, King and Caffentzis (Richard C. King) for the plaintiff. 

David W. Ogden, Acting Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (Shalom Brilliant); 
and Office of Chief Counsel for Import Administration, U.S. Department of Commerce 
(Stacy J. Ettinger), of counsel, for the defendant. 

Grunfeld, Desiderio, Lebowitz & Silverman LLP (David L. Simon, Andrew B. Schroth 
and Jeffrey S. Grimson) for the intervenor-defendant. 


OPINION 


AQUILINO, Judge: This is yet another action for judicial review of a de- 
termination of the International Trade Administration, U.S. Depart- 
ment of Commerce (“ITA”) that tests the availability thereof under the 


Trade Agreements Act of 1979 and Customs Courts Act of 1980, as 
amended. 
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I 

The determination for which review is sought herein is reported sub 
nom. Industrial Belts and Components and Parts Thereof, Whether 
Cured or Uncured, From Japan; Termination of Circumvention Inquiry 
of Antidumping Duty Order, 59 Fed. Reg. 23,693 (May 6, 1994), and was 
engendered by a petition to the ITA from the above-named plaintiff, al- 
leging that Mectrol Corporation was circumventing an antidumping- 
duty order! by first delivering Japanese goods into Mexico for assembly 
into finished merchandise before importation into the United States. 
See 58 Fed.Reg. 53,706 (Oct. 18, 1993). After having initiated an inquiry 
on the merits, the agency came to conclude that 


Brecoflex is not a domestic producer of industrial belts and, there- 
fore, is not an interested party within the meaning of 19 CFR 
353.2(k)(3) entitled to file a request for a circumvention inquiry. As 
such, the Department determines that Brecoflex does not have 
standing to file a request for a circumvention inquiry against Mec- 
trol. 

59 Fed.Reg. at 23,694. 

Whereupon, as indicated, the process was terminated, and this action 
was commenced by the plaintiff by timely filing a summons. A complaint 
was filed within 30 days thereof, alleging that the ITA erred as a matter 

of law 


a. * * *in reversing, without substantial evidence, its prior deter- 
mination eth BRECOflex had standing as a producer to request a 
circumvention inquiry, which determination was incorporated in 
ITA’s initiation of the inquiry * * *, that initiation being subse- 
quent to Mectrol’s specific representation in its August 13, 1992 fil- 
ing that BRECOflex does not have standing to request an inquiry; 


b. * * * in combining and confusing BRECOflex’s activities as an 
aa ter + of like merchandise, and importer/producer of merchan- 
dise which is not like merchandise, with its activities as a producer 
of li ke merchandise. 

c. * * * in basing its determination to terminate the circumven- 
tion inquiry on the ITC’s analysis of the main production stages in 
the manufacturing of rubber industrial power transmission belts, 
and not on the plastic industrial power transmission belts produced 
in the United States by BRECOflex and imported from Japan via 
Mexico by Mectrol. 

d. * * * in not finding, based on the information before it, that 


BRECOflex is a domestic producer of industrial power transmis- 
sion belts. 


Complaint, para. 4. Whereas the summons cites 28 U.S.C. §1581(c) as 
the only predicate of this court’s jurisdiction, the complaint also alleges, 
“alternatively, 28 U.S.C. §1581(i).” Id., para. 1, p. 2. 


1 See 54 Fed Reg. 25,314 (June 14, 1989), amended, 54 Fed. Reg. 32,104 (Aug. 4, 1989) 
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The plaintiff has now interposed a motion for judgment on this plead- 
ing pursuant to CIT Rule 12(c). In bringing this motion, counsel report 
that they 


discussed the issue of jurisdiction with defendant’s counsel * * *, 
advising * * * that, while the first filing had claimed jurisdiction un- 
der [§1581] “(c)”, after further research and reflection plaintiff's 
counsel had concluded that “(c)” did not cover such an action, 
where there had been no determination, and requesting that they 
pursue with their client the possibility of filing an answer under 
($1563) “G)" * * * 

As jurisdiction over the present action properly lies under “(i)”, 
defendant * * * United States was required to file an answer * * * 
within 60 days. Not having done so, the averments of the pleadings 
are admitted. 


Plaintiff's Memorandum, pp. 3-4. In other words, the plaintiff is claim- 
ing judgment on its complaint by default. 

The defendant responds that the “source of jurisdiction in this case is 
section 1581(c), not 1581(i)”*, and thereby relies on CIT Rule 
12(a)(1)(A)(i), which provides that no answer be served or filed in an ac- 
tion described in 28 U.S.C. §1581(c). It takes this position because 


Commerce determined that BRECOflex was a finisher, rather than 
a producer, of industrial belts, and that, therefore, it lacked stand- 
ing to petition for the circumvention inquiry. Accordingly, Com- 
merce terminated the inquiry. The termination was, in effect, a 
determination by Commerce that industrial belts from Mexico 


would remain outside the scope of the antidumping order. Scope 
determinations are reviewable pursuant to 19 USC. 
§1516a(a)(2)(B)(vi) and 28 U.S.C. §1581(c) * * *. The same is true 
where the effect of such a determination results from a decision to 
terminate a proceeding. 


Defendant’s Memorandum, p. 3 (citations omitted). The defendant also 
relies upon CIT Rule 55(e) to the effect that no default judgment can be 
entered against the United States unless the claimant establishes a 
right to relief by evidence, which it alleges is not presented by the plain- 
tiff herein. See id. at 6. 

The intervenor-defendant also argues for dismissal of this action, al- 
beit from a different perspective, to wit: (1) Since the plaintiff now 
waives jurisdiction pursuant to 28 U.S.C. §1581(c), this is not an ap- 
propriate case for deciding whether review of termination of an anticir- 
cumvention inquiry lies thereunder; and (2) the court lacks jurisdiction 
under 28 U.S.C. §1581(i) because the plaintiff did not commence this ac- 
tion in accordance with 28 U.S.C. §2632(a). See Mectrol’s Response, pp. 
2-5. Secondarily, it argues that no answer by the government is required 
in view of this claimed lack of lawful impleading, and hence there is no 
default; and also that the ITA’s termination of the requested inquiry 


2 Defendant’s Memorandum, p. 2 
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was not arbitrary and capricious within the meaning of 5 U.S.C. 
§706(2)(A) and 28 U.S.C. §2640(e). See id. at 5-7. 


II 


It is axiomatic, of course, that a party plaintiff demonstrate that a 
court has jurisdiction over its action. E.g., McNutt v. General Motors Ac- 
ceptance Corp., 298 U.S. 178, 189 (1936); Techsnabexport, Ltd. v. United 
States, 16 CIT 420, 422, 795 FSupp. 428, 432 (1992). It is also always 
necessary that the court determine its jurisdiction irrespective of what 
parties aver, or even agree among themselves. Here, as shown above, the 
defendant is of the view that the plaintiff properly invoked jurisdiction 
pursuant to 28 U.S.C. §1581(c) in that scope determinations are subject 
to judicial review under 19 U.S.C. § 1516a(a)(2)(B)(vi) and the ITA’s ter- 
mination of plaintiff's requested inquiry was the equivalent of such ade- 
termination. 

This court cannot and therefore does not concur. The section cited, 
1516a(a)(2)(B)(vi), which is clearly within the purview of section 
1581(c), provides for judicial review of a determination by the ITA as to 
whether or not a particular type of merchandise is within the class or 
kind described in an existing antidumping-duty order. The agency made 
no such determination here. In fact, it concluded that it was not obli- 
gated to proceed to even consider that issue, given its analysis of plain- 
tiffs domestic business. On the other hand, had the ITA proceeded as 
requested by the plaintiff, it would have done so pursuant to another 
section of the Trade Agreements Act of 1979, as amended, namely, 19 
U.S.C. §1677j(b), not 1516a(a)(2)(B)(vi). See 58 Fed.Reg. at 53,706. And 
that section is not covered by 28 U.S.C. §§ 1581(c) and 2632(c). 

Hence, the court concludes, as has the plaintiff®, that jurisdiction over 
this kind of action can only be predicated upon 28 U.S.C. §1581(i) since 
all of the preceding subsections (a to h) of 1581 are “manifestly inade- 
quate”*. This being the case does not mean, however, that the court can 
also accept plaintiff's corollary, namely: 


it would exalt form over substance to require that asummons be re- 
filed with a complaint, when such a summons had already been 
filed, properly bringing the parties before the court and advising all 
of the subject matter of the litigation, particularly where both were 
filed within a short period which was well within the two year peri- 
od prescribed by the statute of limitations. 


Plaintiffs Reply, pp. 4-5. No case law is cited for this proposition, but 
there is legionary precedent that waiver of sovereign immunity is al- 
ways to be strictly construed. E.g., Lehman v. Nakshian, 453 U.S. 156, 
160-61 (1981), and cases therein. And the waiver implicated by this ac- 


3 See Plaintiff's Reply passim 


4 Miller & Co. v. United States, 824 F.2d 961, 963 (Fed.Cir. 1987), cert. denied, 484 U.S. 1041 (1988). In Hylsa, S.A. de 
C.V. v. United States,21CIT ___, 960 FSupp. 320 (1997), aff'd, 185 F3d 778 (Fed.Cir. 1998), the court in a thorough 
opinion on the interplay between subsections 1581(c) and (i) in an action like this concluded that the former was not 
manifestly inadequate, but the plaintiff therein was praying for a preliminary injunction to enjoin any ITA circumven- 
tion inquiry after the agency had already determined pursuant to 19 U.S.C. §1516a(a)-(2)(B)(vi) that the merchandise 
in question was not within the scope of the underlying antidumping-duty order. 
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tion required that it “be commenced by filing concurrently with the 
clerk of the court a summons and complaint”. 28 U.S.C. §2632(a). See 
CIT Rule 3(a)(3). Clearly, the plaintiff could have done that® but chose 
not to, which means that this court as a matter of law did not become 
properly possessed of subject-matter jurisdiction. See, e.g., NEC Corpo- 
ration v. United States, 806 F.2d 247 (Fed.Cir. 1986) (Court of Int’] Trade 
jurisdiction not subject to equitable exceptions); Georgetown Steel Corp. 
v. United States, 801 F2d 1308 (Fed.Cir. 1986)(Court of Int’] Trade had 
no jurisdiction over complaint filed 43 days after timely filing of sum- 
mons); Nature’s Farm Products, Inc. v. United States, 10 CIT 676, 648 
F Supp. 6 (1986), aff'd, 819 F.2d 1127 (Fed.Cir. 1987)(receipt by Customs 
of duties owed after filing of summons undermined court’s jurisdiction); 
Washington Red Raspberry Comm’n v. United States, 11 CIT 173, 657 
FSupp. 537 (1987) (court lacked jurisdiction over cross-claim sought to 
be asserted beyond time to commence direct action against ITA); MBL 
(USA) Corp. v. United States, 14 CIT 161, 733 FSupp. 379 (1990)(court 
lacked jurisdiction over claims sought to be asserted against Int’! Trade 
Comm’n via amended complaints filed in underlying action against 
ITA). 


Il 
In view of the foregoing, plaintiff's motion for judgment on the plead- 


ings must be denied and this action dismissed. Judgment will enter ac- 
cordingly. 


° The governing statute, 28 U.S.C. §2632(c), expressly contemplates commencement of an action within the purview 
of 28 U.S.C. §1581(c) via simultaneous filing of a summons and complaint 














Index 


Customs Bulletin and Decisions 
Vol. 33, No. 10, March 10, 1999 


U.S. Customs Service 


Treasury Decisions 
LD. No 
Bonds; approval to use authorized facsimile signatures and 
BER orisa ...... 99-14, 99-15, 99-16 
Extension of Customs approval of and as a Commercial 
Gauger: 
Accutest Services, Incorporated .... 99-18 
Commodity Control Services, Incorporated 99-19 
Oil Inspections USA, Incorporated 99-17 
Gray market imports and other trademarked goods; 19 CFR 
Part 133; RIN 1515-AB49 99-21 
Revocation of Ray A. Bergeron as a Customs Approved 
Gauger a. pele ee aN 99-20 


General Notices 


Proposed guidelines for the assessment and mitigation of civil fines 
under 19 U.S.C. 1526(f) 


CUSTOMS RULINGS LETTERS AND TREATMENT 
Tariff classification: 
Proposed revocation: 
Air ionizer 
Rough header lumber 
Specular Microscope 


U.S. Court of International Trade 


Slip Opinions 
Slip Op. No 
American Silicon Technologies v. United States 
Brecoflex Co., L.L.C. v. United States 
Olympia Industrial, Inc. v. United States 
Federal Recycling Program 
Printed on Recycled Paper 


U.S. G.P.0. 1999-432-394-800026 











